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MEMORANDUM OPINION & ORDER

INTRODUCT ION

Plaintiffs comrenced this action for declaratory judgnent
and injunctive relief and request this Court to enjoin the
enforcenent of final regulations issued by the defendants on
Decenmber 20, 2000. The regul ations are published at 65 Federal
Regi ster 79920-80107 under Title IV of the Federal Coal M ne
Health and Safety Act of 1969 as anmended, 30 U.S.C. 8§ 901- 945,
al so known as the Bl ack Lung Benefits Act(“BLBA’). The BLBA
provi des benefits “to coal mners who are totally disabled due to
pneunoconi osis and to the surviving dependents of m ners whose
death was due to such disease.” 30 U S.C 8§ 901(a).

The subject regul ations are organi zed into four principal
parts. The first part, 20 CF. R Part 718, sets forth the
medi cal proof necessary to establish entitlenent to black |ung
benefits. The second part, 20 CF. R Part 722, prescribes
criteria for determ ning whether a state’s workers’ conpensation

program provi des “adequate coverage,” 30 U S.C.§8 931 (b), and



therefore provides the excl usive nmeans of black |ung recovery for
mners in that state. The third part, 20 CF. R Part 725, sets
forth the procedures for adjudicating clains. And the fourth
part, 20 CF. R Part 726, establishes guidelines for the
i nsurance or self-insurance obligations inposed on coal m ne
operators by the BLBA

Pendi ng before the Court are plaintiffs’ notion for summary
j udgnent and defendants’ notion to dismss or, in the
alternative, for summary judgnent. Also pending is intervenors
nmotion for summary judgnment, which does not support defendants’
nmotion to dismss, but does support defendants’ defense of the
chal I enged regul ations. The defendants and i ntervenors have al so
filed notions to strike certain affidavits attached to
plaintiffs’ notion for summary judgnment as outside the
adm nistrative record. Plaintiffs have also filed a notion to
vacate and remand t he proceedi ngs, based on plaintiffs’
contention that the current adm nistration does not support the
policy choices behind the rules. Finally, the Coal M ning
Conmpensation Rating Bureau of Pennsylvania filed a notion to
appear as amicus curiae. On June 18, 2001, the Court granted
plaintiffs’ Mtion for Partial Voluntary D sm ssal of d ains.
Count | paragraph 23(q), Count V paragraph 40(r), and Count VIII
par agraph 52(f) of plaintiffs’ anmended conplaint were dism ssed
w thout prejudice. Additionally, plaintiffs’ did not provide any
di scussion or only cursory argunment in their pleadings regarding

several of the rules challenged in their amended conpl ai nt.
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Al t hough plaintiffs’ argue that they have not abandoned any
clains, those for which they provide only cursory argunent are
deened conceded.! See, e.g., Washington Legal Clinic for the
Homeless v. Barry, 107 F.3d 32, 39 (D.C. Gr. 1997).

Upon consi deration of the pending notions, the points and
authorities in support of and in opposition thereto, the
argunents of counsel, and for the reasons set forth herein, the
Court will DENY plaintiffs’ notion for summary judgnent and
defendants’ notion to dism ss the conplaint on jurisdictional
grounds. Further, the Court will GRANT intervenors’ and
def endants’ notions for summary judgnent defending the chall enged

regul ati ons.

THE PARTIES
Plaintiffs are the National Mning Association, the national
trade association for the U S. mning industry, the A d Republic
| nsurance Conpany, National Union Fire Insurance Conpany of
Pittsburgh, Pennsylvania, and Anerican M ning |Insurance Conpany,

commerci al insurance carriers, the Chio Valley Coal Conpany, an

The rules that plaintiffs’ challenge in their Amended Conpl ai nt
for which they offer no argunent are: 8§ 718.301, 8§ 725.101(a)(29), 8§
725.101(a)(32), & 725.202, § 725.407, § 725.410. Plaintiffs also
provi de cursory argunment to support their clains that 8§ 718. 201
creates an unlawful burden shifting presunption and denies a full and
fair hearing, 8 725.101(a)(31) is inpermssibly retroactive, 8§ 725.406
violates 33 U.S.C. § 928, 8§ 725.408 violates 33 U.S.C. § 928, §
725.409 violates 33 U . S.C. 8§ 928, 8§ 725.411-418 violates 33 U S.C. 8§
928, § 725.607 violates 33 U.S.C. § 932, § 725.493 denies a full and
fair hearing, 8 726.8 denies a full and fair hearing, 8§ 725.2 exceeds
the DOL's statutory authority, 8 725.103 is inperm ssibly retroactive,
and 8 725.409 denies a full and fair hearing.
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under ground coal operator, and the Anerican Iron & Steel
Institute, a trade associ ati on whose nenbers have or had
financial interests in coal m nes.

Def endants are Elaine L. Chao, Secretary of Labor, and the
United States Departnent of Labor (“DOL”). The Secretary of
Labor is authorized by the BLBA to issue regul ations governing
the adm nistration of the BLBA. The DOL has pri nci pal
responsibility for the inplenentation and adm nistration of the
BLBA.

I ntervenors are the United M ne Wrkers of America, a |abor
uni on, the National Black Lung Associ ation, an advocacy group
representing current and retired coal mners, Mke South, a
former coal mner, a clinic that provides screening, diagnostic
and other services to patients with black Iung di sease, and

several current or prospective claimnts for benefits.

BACKGROUND
I. Facts Giving Rise to this Litigation
On January 22, 1997, the DOL issued a notice of proposed
revisions to the BLBA regulations. 62 Fed. Reg. 3338-3435 (Jan.
22, 1997) (Adm n. Record Doc. No. 00001). The DOL all owed
interested parties until March 24, 1997 to file comments. That
deadl i ne was extended twice. 64 Fed. Reg. 54966 (Cct. 8, 1999)

(Adm n. Record Doc. No. 00345). The comment period closed on
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August 21, 1997. At that time, the DOL had received al nost 200
comments. The DOL al so held two public hearings at which nore
than 50 people testified; the comments and testinony canme mainly
fromcoal m ne operators, the National M ning Association,
representatives of the insurance and cl ai ns-servicing industries,
coal mners and their survivors, the National Bl ack Lung

Associ ation, the United M ne Wrkers of Anmerica, the Anerican Bar
Associ ation, and physicians and attorneys who practice in the
field of black lung conpensation. Id.

On Cctober 8, 1999, after review ng the comments and seeki ng
gui dance fromthe National Institute for Cccupational Safety and
Health (“NIOSH )2 (Admi n. Record Doc. Nos. 00327 and 00333), the
DCOL i ssued a second notice. 64 Fed. Reg. 54966-55072 (Cct. 8,
1999) (Adm n. Record Doc. No. 00345). The second notice revised
sone of the earlier proposed regulations and included an initial
anal ysi s under the Regulatory Flexibility Act, 5 U S.C. 8§ 601 et
seq. See i1d. at 55006-09. The DCOL allowed interested parties
until Decenber 7, 1999 to file comments. That deadline was
extended to January 6, 2000. 64 Fed. Reg. 62997 (Nov. 18, 1999)
(Adm n. Record Doc. No. 00531). The DOL received 37 comments
during the second comment period. Id.

On Decenber 20, 2000, after considering the comments and

testinony, the advice of NIOSH, and the reports of three expert

2NIOSH is the federal governnent entity charged with conducting
research into occupationally-related health problens. 29 U S. C 88
651(b) (6) and 671.
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consultants, the DOL issued final rules and a Final Regul atory
Flexibility Analysis. 65 Fed. Reg. 79920-80107 (Dec. 20, 2000)
(Adm n. Record Doc. No. 01071). On January 19, 2001, the new
rules went into effect. 1Id. at 79920.

On Decenber 22, 2000, plaintiffs filed a conplaint for
declaratory and injunctive relief challenging several of the
final rules. On January 26, 2001, plaintiffs filed an anmended
conplaint, along with a notion for prelimnary injunction to stay
the effective date of the rules. On February 9, 2001, the Court
entered a Prelimnary Injunction Order wiwth the consent of
defendants and plaintiffs, and “w t hout objection” of the

i nt ervenors.

I1. Black Lung Disease

Pneunoconi osis is comonly known as “black |ung di sease.”
It is “a dreadful and insidious disease which interferes with the
respiratory functions of its victins,” and “slowy and
progressively makes the very act of breathing nore and nore
difficult.” Curse v. Dir., OWCP, 843 F.2d 456, 457 (11th Cr
1988) (quoting 124 Cong. Rec. S2,333 (daily ed. Feb. 6, 1978)
(statenment of Sen. Wllians)). It “affects a high percentage of
American coal workers with severe, and frequently crippling,
chronic respiratory inpairnent” caused by “long-terminhal ation
of coal dust.” Usery v. Turner Elkhorn Mining Co., 428 U S. 1,
6, 96 S. Ct. 2882, 2888, 49 L. Ed. 2d 752 (1976). As the disease

advances, it nmay cause physical disability and ultimtely “may
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i nduce death by cardiac failure, and may contribute to other

causes of death.” Id. at 7.

I11. Statutory and Regulatory Background

Under the BLBA, the adm nistrative process begins when a
mner or his survivor files a claimwith the District Director in
the DOL’s Ofice of Wrrkers’ Conpensation Progranms (“OACP"). The
District Director investigates the claim notifies the interested
parties, and nakes a prelimnary determ nation as to whether the
claimant is eligible for benefits and which m ne enpl oyer shoul d
be held responsible. 20 C F.R 88 725.301-725.422. Coal mne
operators are primarily responsible for paying these clains. 30
US C 8§ 932(a). However, if a mne operator responsible for a
victims disability or death cannot be identified or the
responsi bl e operator fails to pay the benefits awarded, the claim
is paid fromthe Black Lung Disability Trust Fund (*“Trust Fund”),
which is financed by an excise tax on coal sales. 30 U S.C. 88
932, 934; 26 U.S.C. 88 4121, 9501(d)(1).3

Ei ther party may appeal the decision of the District

Director and request a hearing before an Adm nistrative Law Judge

(“ALJ”). 20 C.F.R 88 725.450-725.480. The ALJ' s decision may

® The clains process is generally governed by cross-referenced
sections of the Longshore and Harbor Wrkers’ Conpensation Act
(“Longshore Act”), 33 U.S.C. 88 919(a)-(c), 921(a)-(c), except to the
extent these provisions are overridden by superseding sections of the
BLBA or by regul ations promul gated by the DOL. See 30 U S.C. 8§
932(a). Cains filed after Decenber 31, 1973 (known as "Part C'
clainms) are processed pursuant to the benefits program adm ni stered by
the Secretary of Labor. 30 U S.C. 88 931-62.
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be appeal ed by either party to the DOL’s Benefits Revi ew Board,
20 CF.R 8 725.481, and ultimately to the United States Court of
Appeals for the circuit in which the injury occurred. 33 U S.C
§ 921(c); 20 C.F.R § 725.482.

JURISDICTION

The BLBA does not designate the forumwhere a judici al
challenge to the facial validity of regul ations pronul gated under
it my be resolved. Plaintiffs and intervenors argue that
jurisdiction to resol ve such chall enges vests in this Court under
28 U.S.C. § 1331.

Def endants contend that facial challenges to the rules are
inextricably intertwned with benefits determ nations. Thus,
defendants maintain that this Court does not have jurisdiction
over plaintiffs’ clains,* because exclusive jurisdiction to
revi ew bl ack lung benefits determ nations vests wth the federal
courts of appeals. In support of this argunent, defendants rely
primarily on the Suprenme Court’s decision in Thunder Basin Coal
Co. v. Reich, 510 U. S. 200, 114 S. C. 771, 127 L. Ed.2d 29
(1994). Defendants argue that Thunder Basin holds that when it
is discernible froma statute’ s |anguage, structure, purpose, and
| egi slative history that the review schene prescribed by that

statute was i ntended by Congress to be exclusive, that schene

“Def endants do not dispute that this Court has jurisdiction over
plaintiffs’ challenge to part 726 regul ations and plaintiffs’
Regul atory Flexibility Act chall enge.
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must not be circunvented. 1d. at 207-16.

I n Thunder Basin, the Suprenme Court held that the statutory
revi ew schene of the Federal M ne Safety and Heal th Anendnents
Act of 1977 (the Mne Act), 30 U S.C. 88 801 et seq, revealed a
congressional intent to preclude district courts from exercising
subject-matter jurisdiction over pre-enforcenent challenges to
the Act. 510 U. S. at 202. Thunder Basin involved a challenge to
an instruction issued by the Mne Safety and Heal th
Adm nistration to a mne operator. Rather than seek
adm nistrative review, the m ne operator sought a pre-enforcenent
injunction directly fromthe district court. 1d. at 204-05.

The M ne Act provides for review of all violations of its
regul ations by an ALJ, 1d. at 209, followed by review by the
Federal M ne Safety and Heal th Revi ew Comm ssion, and then review
by a court of appeals. 1d. at 204, 207-08. The Mne Act’s
review schene applies to violations of “any mandatory health or
safety standard, rule, order, or regulation.” 510 U S. at 207
(citation omtted).

The Suprenme Court held that although the Mne Act is silent
on the question of pre-enforcenent clains, “the Mne Act’s
conpr ehensi ve enforcenent structure, conbined with the
| egislative history’s clear concern with channeling and
stream i ning the enforcenent process, establishes a ‘fairly
di scernible’ intent [by Congress] to preclude district court
review over ordinary challenges under the Act. [Id. at 216
(quoting Block v. Cmty. Nutrition Inst., 467 U S. 340, 351, 104
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S. C. 2450, 2457, 81 L. Ed.2d 270 (1984)). However, Thunder
Basin did not involve a challenge to rul emaki ng under the
Adm ni strative Procedure Act (“APA").

Def endants argue that in view of the simlarities between
the revi ew schenes of the BLBA and the M ne Act, Thunder Basin
precludes this Court’s jurisdiction over all of plaintiffs’
clainms. Defendants are correct that jurisdiction to review bl ack
| ung benefits determ nations vests with the courts of appeals.?®
That does not necessarily nean, however, that this Court |acks
jurisdiction over facial challenges to rules pronul gated under
the BLBA and the APA. The district court has expressly found,
al beit prior to Thunder Basin, that it possessed jurisdiction to
review an earlier challenge to black Iung regul ati ons under the
BLBA. See Nat’l Indep. Coal Operator’s Ass’n v. Brennan, 372 F
Supp. 16 (D.D.C. 1974), aff’d, 419 U. S. 955 95 S. Ct. 216, 42 L
Ed. 2d 172 (1974).

Moreover, D.C. Circuit precedent, follow ng Thunder Basin

interpreting the OSH Act and its regulatory schene is

*The Third Circuit has concluded that “the proper nethod for
contesting the Secretary of Labor’s interpretation of [the BLBA] is to
exhaust the adm nistrative renedi es provided under the statute and
then to seek review, if desired, in the court of appeals, rather than
to seek an injunction against the Secretary in district court.”
Compensation Dep"t of District Five v. Marshall, 667 F.2d 336, 340
(3rd Gr. 1981). Simlarly, the Sixth Crcuit found that the BLBA
statutory schene of review was exclusive and that the plaintiffs in
that case were not entitled to invoke district court jurisdiction
because they had failed to show that the renedi es avail abl e under that
schene were inadequate. Louisville & Nashville Railroad Co. v.
Donovan, 713 F.2d 1243, 1246-48 (6th G r. 1983). However, neither of
t hese cases involved challenges to rules pronulgated by the DOL under
t he APA.
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controlling. The OSH Act provides, that “any person adversely
affected by a standard i ssued under this section may...file a
petition challenging the validity of such standard with the
United States courts of appeals.” (enphasis added). 29 U S.C 8§
655(f). I n Workplace Health & Safety Council v. Reich, 56 F. 3d.
1465 (D.C. Cr. 1995), which involved a challenge to DCL

rul emaki ng under the OSH Act, the G rcuit held that since the
chal | enged rule was a regul ation, rather than a standard, the
district court had subject-matter jurisdiction. “[A] party
seeking to challenge a standard ... may petition a court of
appeal s, but a party seeking to challenge a regul ati on nmust seek
reviewin the District Court.” [Id. 1467. |In reaching this
conclusion, the Crcuit noted that “[a] bsent sonme express
statutory directive to the contrary, persons seeking review of
agency action first go to district court [under APA 8 703] rather
than to a court of appeals.” 1Id. (quoting Int’l Brotherhood of
Teamsters v. Pena, 17 F.3d. 1478, 1481 (D.C. Cir. 1994).°% The
D.C. Grcuit recently reaffirnmed the principle of law that the
APA provides a default standard of review where a statute does
not otherw se provide a standard. See Al-Fayed v. Central

Intelligence Agency, 2001 W. 788094 (July 13, 2001)(citing

®The Court rejects defendants’ argunent to follow Northwest
Erectors Ass®"n v. Sec’y of Labor, 62 F.3d 37, 39-40 (1st Cr. 1995)
where the First Crcuit undertook a Thunder Basin analysis to find
district courts |acked jurisdiction over association’s estoppel -based
preenforcenent challenge to enforcenent of regulation. See also Sturm
Ruger & Co., Inc. v. Herman, 131 F. Supp.2d 211, 219 n.4 (D.D.C
2001) (sane) (rejecting the rational e of Workplace Health as
i napplicable to the precise issue for resolution before that Court.)
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Workplace Health, 56 F.3d at 1467).

The BLBA provides an explicit schene of judicial review only
for “orders” without nentioning the term*“rule” or “regulation.”
33 US.C 8§ 921. A though neither the BLBA nor the Longshore Act
contain definitions of the ternms “rule” or “order,” the APA
provi des concise definitions of each: “Order” is defined as “the
whol e or part of a final disposition, whether affirmative,
negative, injunctive, or declaratory in form of an agency in a
matt er other than rule making but including licensing.” APA §
551(6) (enphasis added); “Rule” is defined as “the whole or a
part of an agency statenent of general or particular effect
designed to inplenent, interpret, or describe |law or policy...”
APA 8§ 551(4). The APA nmekes a sharp distinction between these
two ternmns.

Since the jurisdictional schene of the BLBA pertains to
conpensation orders, rather than rules, and contains no express
statutory directive depriving district courts of jurisdiction to
revi ew agency rul emaki ng under the APA, this Court concludes that
jurisdiction properly vests in the District Court to consider

plaintiffs’ challenges to the new black | ung regul ati ons.

STANDARD OF REVIEW
Summary judgnent is appropriate when “the pl eadi ngs and
evi dence ‘show that there is no genuine issue as to any materi al
fact and that the noving party is entitled to a judgnent as a

matter of law.’” Fed. R CGv. P. 56(c). See Beverly Enter., Inc.
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V. Herman, 119 F. Supp.2d 1, 3-4 (D.D.C. 2000).

Dismssal for failure to state a claimis appropriate when
it is established “beyond doubt that the plaintiff[s] can prove
no set of facts in support of [their] claimwhich would entitle
[then] to relief.” Conley v. Gibson, 355 U S. 41, 45-46, 78 S.
Ct. 99, 102, 2 L. Ed.2d 80 (1957).

The Court is bound by a highly deferential standard when
reviewi ng an agency’s action under the APA. The Court shall *not
[] substitute its judgnment for that of the agency.” Citizens to
Preserve Overton Park, Inc. v. Volpe, 401 U S. 402, 416, 91 S.
Ct. 814, 823, 28 L. Ed.2d 136 (1971). Rather, the Court nust
eval uate whet her the agency’s deci sion was “based on a
consideration of the relevant factors and whether there has been
a clear error of judgnent.” 1Id. See also Motor Vehicles Mfrs.
Ass"n v. State Farm Mut. Auto Ins. Co., 463 U S. 29, 43, 103 S
Ct. 2856, 2867, 77 L. Ed.2d 443 (1983). An agency’s action nust
be upheld if the agency’ s reasons and policy choices “conformto
‘certain mnimal standards of rationality.”” Small Refiner Lead
Phase-Down Task Force v. EPA, 705 F.2d 506, 521 (D.C. Cr. 1983)
(citation omtted). When the evidence can reasonably be
interpreted to support the agency’'s action, the Court nust uphold
that action, “despite the fact that the sane evidence is
susceptible of another interpretation.” Public Citizen v. Tyson,
796 F.2d 1479, 1495 (D.C. Cr. 1985). Generally, plaintiffs bear
a heavy burden of denmonstrating the invalidity of agency
regul ations. Ethyl Corp. v. EPA, 541 F.2d 1, 34 (D.C. Cr. 1976)
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(en banc).

The Court nmust afford an agency even greater deference when
the agency’s decision rests on an eval uation of conpl ex
scientific data wthin the agency’s technical expertise. In this
circunstance, a review ng court “nust generally be at its npst
deferential.” Baltimore Gas & Elec. Co. v. Natural Res. Def.
Council, Inc., 462 U S. 87, 103, 103 S. C. 2246, 2255, 76 L
Ed. 2d 437 (1983). See also Troy Corp. v. Browner, 120 F. 3d 277,
283 (D.C. Cr. 1997). *“An agency neking fact-based
determ nations in its ow field of expertise, particularly where
those determ nations are wapped up with scientific judgnents,
must be permtted ‘to rely on the reasonable opinions of its own
qual ified experts even if, as an original matter, a court m ght
find contrary views nore persuasive.’” Downer v. United States,
97 F.3d 999, 1002 (8th Cr. 1996) (quoting Marsh v. Oregon
Natural Res. Council, 490 U S. 360, 378, 109 S. C. 1851, 1861
104 L. Ed.2d 377 (1989)). \Where an agency’s decision turns on
i ssues requiring the exercise of technical or scientific
judgnent, “it is not for the judicial branch to undertake
conparative evaluations of conflicting scientific evidence,”
Natural Res. Def. Council v. EPA, 824 F.2d 1211, 1216 (D.C. G
1987). The Court’s role is sinply to exercise its “narrowy
defined duty of holding agencies to certain m nimal standards of
rationality." Ethyl Corp., 541 F.2d at 36.

An agency’s interpretation of a statute it is charged with

inplenmenting is entitled to deference so long as its
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interpretation is reasonable and not precluded by an unanbi guous
statutory command to the contrary. See Chevron U.S.A., Inc. v.
Natural Res. Def. Council, 467 U.S. 837, 842-45, 104 S. C. 2778,
2782 (1984). See also Christensen v. Harris County, 529 U. S.

576, 587, 120 S. . 1655, 1662, 146 L. Ed.2d 621 (2000);

Shalala v. I1llinois Council on Long Term Care, Inc., 529 U S. 1,
19, 120 S. . 1084, 1097, 146 L. Ed.2d 1 (2000). See generally,
Nat’l R.R. Passengers Corp. v. Boston & Maine Corp., 503 U. S.

407, 417, 112 S. C. 1394, 1401, 118 L. Ed.2d 52 (1992)
(“[j]udicial deference to reasonable interpretations by an agency
of a statute that it admnisters” is a “domnant, well-settled
principle of federal |law').

It is not difficult for an agency to establish that its
statutory construction “reflects a reasonable interpretation of
the law.” Holly Farms Corp. v. NLRB, 517 U. S. 392, 409, 116 S
Ct. 1396, 1406, 134 L. Ed.2d 593 (1996). The Court nust uphol d
an agency’s interpretation, even if that interpretation is not
the only one the agency perm ssively could have adopted. See
Rust v. Sullivan, 500 U. S. 173, 184, 111 S. C. 1759, 1767, 114
L. Ed.2d 233 (1991) (quoting Chevron, 467 U. S. at 843 n.11). The
agency’s construction need not be “the best,” United States v.
Haggar Apparel Co., 526 U. S. 380, 394 (1999) (quoting Atlantic
Mut. Ins. Co. v. Comm"r of Internal Revenue, 523 U.S. 382, 389
(1998)), nor “the nost natural” interpretation of the statute.

Pauley v. BethEnergy Mines, Inc., 501 U S. 680, 702, 111 S. C
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2524, 2537, 115 L. Ed.2d 604 (1991). However, the agency’s
interpretation nmust not be “flatly contradicted” by the plain
| anguage of the statute. IRS v. Fed. Labor Relations Auth., 494

U.S. 922, 928 (1990).

THE CHALLENGED REGULATIONS

20 CF.R 8 718.104: This rule requires an ALJ to consi der

the nature and duration of the relationship between the treating
physi ci an and the m ner when evaluating a treating physician’s
report. After considering the credibility of the physician's
opinion in light of its reasoning, docunentation, other relevant
evi dence, and the record as a whole, an ALJ nmay give the treating
physi cian’s opinion controlling weight.

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S.C. § 919(d),
constitutes illegal burden-shifting, is arbitrary and capri ci ous,
treats parties unequally, and violates their due process rights.

20 CF.R 8 718.201: This rule redefines pneunbconiosis to

i nclude both clinical and | egal pneunobconiosis. “Legal”
pneunoconi osi s i ncludes any chronic |ung di sease or inpairnent
“arising out of coal mne enploynent.” This section also
recogni zes that pneunoconiosis is a “latent and progressive
di sease” that may only becone detectable after cessation of
exposure to coal dust.

Plaintiffs claimthat this section is inpermssibly

retroactive, violates the Longshore Act, 33 U S. C. §8 902, creates
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an illegal burden-shifting presunption, denies plaintiffs a “Ful
and Fair Hearing,” is arbitrary and capricious, treats parties
unequal |y, was pronulgated in violation of 5 U S.C. 88 553, 601-
12, and violates their due process rights.

20 CF.R § 718.202: This rule defines the standards used

for determ ning the existence of pneunoconiosis, which include a
di agnostic chest x-ray. Even with a negative x-ray, however, a
determ nation that pneunoconiosis exists may be made if the
physi ci an’s di agnosis of the disease is supported by objective
medi cal evidence and reasoned nedi cal opi nion.

Plaintiffs claimthat this section is arbitrary and
capri ci ous.

20 CF.R § 718.204: This rule defines causation for total

disability due to pneunpbconiosis. It establishes that in
determ ning whether a mner is totally disabled due to
pneunobconi 0si s, any non-pul nonary or non-respiratory condition or
di sease that caused an independent disability shall not be
consi der ed.

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the BLBA 30 U S.C. 88 902, 923, was
promul gated in violation of 5 U S.C. 88 553, 601-12, denies them
a “Full and Fair Hearing,” is arbitrary and capricious, treats
parties unequally, and violates their due process rights.

20 CF.R 8 718.205 (c)(5): This rule provides that for

clainms filed after January 1, 1982, pneunobconi 0sis constitutes a

“substantially contributing cause” of death, if it hastened the
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death of the m ner.

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S. C. § 919(d), the
BLBA 30 U.S.C. 8§ 901, was pronulgated in violation of 5 U.S.C. 88§
553, 601-12, creates an illegal burden-shifting presunption, is
arbitrary and capricious, treats parties unequally, and violates
their due process rights.

20 CF.R 8 718.205(d): This rule requires that clains

filed before January 1, 1982, shall be considered on an expedited
basis. It also provides that clainmnts bear the initial burden
to devel op nedi cal evidence to establish death by pneunobconi osi s,
and will prevail unless the weight of evidence establishes that
the mner’s death was not due to pneunobconi osis.

Plaintiffs claimthat this subsection is inpermssibly
retroactive, violates the Longshore Act, 33 U S. C. § 919(d), the
BLBA 30 U.S.C. 8§ 901, was pronulgated in violation of 5 U.S.C. 88§
553, 601-12, creates an illegal burden-shifting presunption, is
arbitrary and capricious, treats parties unequally, and violates
their due process rights.

20 CF.R 8 718.301: This rule provides that a mner’s

| ength of enpl oynent can be presumed if the mner worked in one
or nore mnes for the nunber of years required. The |ength of
coal m ne work-history nust be conputed pursuant to 20 CF. R 8
725.101(a) (32).

Plaintiffs claimthat this section is inpermssibly

retroactive and violates their due process rights.
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20 CF.R 8 718.304: This rule creates a presunption of

total disability or death due to pneunobconi osis when the disease
is denonstrated by x-ray, neets international classification
standards, or is diagnosed by biopsy upon finding “nmassive
| esions” in the lungs, or by other reasonabl e neans.

Plaintiffs claimthat this section is arbitrary and
capri ci ous.

20 CF.R 8 725.2(c): This rule provides that 20 CF. R 8

725 applies to all clains paid or filed on or after January 19,
2001, and to all clains pending on that date with the exception
of a nunber of listed sections. This rule defines a pending
claimas any claimnot finally denied nore than one year prior to
January 19, 2001.

Plaintiffs claimthat this section is inpermssibly
retroactive, exceeds the DOL’s scope of authority, and viol ates
their due process rights.

20 CF.R 8 725.4(a): This rule applies 20 CF.R 8 718 to

clainms filed before March 31, 1980. All clains filed prior to
April 1, 1980 fall under 20 C.F.R 8§ 727(c).

Plaintiffs claimthat this section is inpermssibly
retroactive and violates their due process rights.

20 CF.R 8 725.101(a)(6): This rule expands the definition

of “benefits” fromthose payable under 8 514 or Title IV, Part C,
to include “any expenses related to nedical exam nation and
testing” authorized by the designated director.

Plaintiffs claimthat this section is inpermssibly
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retroactive, violates their due process rights, and violates the
Longshore Act, 33 U. S.C. § 928.

20 CF.R § 725.101(a)(29): This rule defines “total” and

“partial” disability as provided in 20 CF. R § 718.
Plaintiffs claimthat this section is inpermssibly
retroactive and violates their due process rights.

20 CF.R § 725.101(a)(31): This rule defines “workers’

conpensation |aw as any |aw providing for paynent to an enpl oyee
froman enpl oyer for an occupational disability. Paynents funded
wholly fromthe general revenue are exenpted fromthe definition
of workers’ conpensation paynents under this section

Plaintiffs claimthat this section is inpermssibly
retroactive, violates their due process rights, and violates the
BLBA, 30 U.S.C. § 932.

20 CF.R 8 725.101(a)(32): This rule provides that a

“year” is a period of 365 or 366 days, or “partial periods
totaling one year during which a mner worked in or around a coal
m ne for at |east 125 working days.”

Plaintiffs claimthat this subsection is inpermssibly
retroactive and violates their due process rights.

20 CF.R 8 725.103: This rule provides that any party

rai sing an allegation bears the burden of proving facts in

support of it, except as otherw se provided in this chapter.
Plaintiffs claimthat this section is inpermssibly

retroactive, violates the Longshore Act, 33 U S. C. §8 919(d), and

violates their due process rights.
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20 CF.R 8 725.202(b): This rule creates a presunption

that coal m ne construction and transportation workers were
exposed to coal dust during all periods of enploynent in or
around a coal mne or a preparation facility. The presunption
can be rebutted by evidence show ng the cl ai mant was not exposed
to coal mne dust, or did not work regularly in or around a m ne
or preparation facility.

Plaintiffs claimthat this section is inpermssibly
retroactive, arbitrary and capricious, and violates their due
process rights.

20 CF.R §. 725.204: This rule describes the criteria for

determining if a claimant qualifies for augnented benefits as a
m ner’s spouse. The new rule deleted a provision in the previous
regul ation, precluding augnentation for nore than one spouse at
the sane tine.

Plaintiffs claimthat this section is inpermssibly
retroactive and violates their due process rights.

20 CF.R 8 725.209: This rule provides the criteria for

determining if a mner’'s child qualifies for augnentation of
benefits. A child is eligible if: (1) unmarried and |l ess than
ei ght een years of age, (2) eighteen or older and a full-tine
student, or (3) eighteen or older with a disability.

Plaintiffs claimthat this section is inpermssibly
retroactive and violates their due process rights.

20 CF.R § 725.212(b): This rule describes the conditions

under which a surviving or divorced spouse may be eligible for

-21-



benefits and that concurrent recovery by nore than one qualified
spouse is no |onger precluded under this section.

Plaintiffs claimthat this subsection is inpermssibly
retroactive, exceeds the scope of the DOL’s authority, and
viol ates their due process rights.

20 CF.R 8§ 725.213(c¢): This rule limts the duration of a

spouse or surviving spouse’s entitlenment to benefits. The newy
added subsection provides that spouses may qualify for re-
entitlement after termnation of benefits, if their clains neet
the requirenents under 20 C F. R 8§ 725.212.

Plaintiffs claimthat this section is inpermssibly
retroactive, exceeds the scope of the DOL’s authority, and
violates their due process rights.

20 CF.R 8 725.214(d): This rule provides the criteria for

determ ning when a claimant is a surviving spouse. A surviving

spouse i s anyone who went through a marriage cerenony with a

mner, even if that cerenony is invalid due to a | egal

i npedi nent, so long as the parties did not know it was invalid,

and were living together at the tine of the mner’s death.

Recovery under this subsection is no |onger precluded if another

claimant qualifies as a spouse under a different subsection.
Plaintiffs claimthat this section is inpermssibly

retroactive, exceeds the scope of the DOL’s authority, and

viol ates their due process rights.

20 CF.R 8§ 725.219(¢c)(d): This rule describes the criteria

for determning the duration of entitlenent to benefits for a
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mner’s child. Subsection (c) provides that a child whose
benefits term nated at age ei ghteen or |ater may becone re-
entitled if unmarried, a full-tinme student, and under twenty-
three years of age. Subsection (d) allows a child whose benefits
termnated due to a narriage to reapply if the marriage ends, and
§ 725.218 requirenments are net.

Plaintiffs claimthat these subsections are inpermssibly
retroactive, exceed the scope of the DOL’s authority, and viol ate
their due process rights.

20 CF.R. 8 725.309(d): This rule controls the effect of a

prior denial of benefits on a newclaimfiled nore than a year
after denial of the previous claim It provides that such clains
nmust be denied unl ess the cl ai mant denonstrates a change in a
condition of entitlenment.

Plaintiffs claimthat this subsection is inpermssibly
retroactive, exceeds the scope of the DOL’s authority, creates an
illegal burden-shifting presunption, denies thema “Full and Fair
Hearing,” is arbitrary and capricious, treats parties unequally,
violates their due process rights, and was pronul gated in
violation of 5 U.S.C. 88 553, 601-12.

20 CF.R 8 725.310: This rule describes the procedure for

nodi fication of awards and denials, and provides that a district
director may reconsider the terns or denial of an award if there
is a change in condition or mstake of fact. This regulation

precludes the offset or collection of an overpaynment of benefits

pai d when the nodification proceedings result in a finding that a
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decrease in the award is warranted, provided the claimant is not
at fault for the overpaynent. However, if an increase in award
results froma m stake of fact, it shall be applied retroactively
to the date of the original award.

Plaintiffs claimthat this section violates the BLBA, 30
US C 8§ 932, denies thema “Full and Fair Hearing,” and viol ates
their due process rights.

20 CF.R 8 725.365: This rule authorizes a |lien against

benefit awards upon approval of attorney’s fees.
Plaintiffs claimthat this section is arbitrary and
capricious and violates their due process rights.

20 CF.R 8 725.366: This rule provides the procedure for

collecting attorney’s fees which are permtted when they are
“reasonably commensurate” wth work perforned.

Plaintiffs claimthat this section exceeds the scope of the
DOL’s authority, violates the Longshore Act, 33 U.S.C. § 928, and
is arbitrary and capri ci ous.

20 CF.R 8 725.367: This rule requires responsible

operators to pay attorney’'s fees if the operator: (1) did not
accept claimant’s entitlenent to benefits within 30 days of the
claimand was found liable; (2) refused to pay nedi cal expense;
or (3) sought a decrease and did not prevail. Fees under this
section are paid directly to the clai mant.

Plaintiffs claimthat this section exceeds the scope of the
DOL’s authority, violates the Longshore Act, 33 U.S.C. § 928, and

is arbitrary and caprici ous.
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20 CF.R 8 725.405: This rule describes the procedure for

devel opi ng nedi cal evidence. It requires the DOL to schedule a
conpl ete pul nonary evaluation for the mner after receiving his
claim In the case of a survivor’s claim the DOL nust conpile
all nmedical evidence that is both necessary and available to
eval uate the cl aim

Plaintiffs claimthat this section treats parties unequally.

20 CF.R 8 725.406: This rule requires that all applicants

must be afforded a free, conplete pul nbnary exam The m ner nust
sel ect an evaluating physician froma |ist of physicians near his
resi dence, provided by the district director. The physician’s
eval uation nmust conmply with 8 718 standards. The rule also
provi des that a responsi bl e operator nust reinburse the fund for
all nmedical exans under this chapter if found |iable.

Plaintiffs claimthat this section violates 33 U.S.C. 88
923, 928, the BLBA. 30 U.S.C. § 923, and treats parties
unequal | y.

20 CF.R 8 725.407: This rule describes the procedure for

identifying and notifying responsible operators of an applicant’s
claimfor benefits. The district director nust investigate
whet her there are any responsi ble operators and provide themwth
a copy of the application and all evidence submtted by the
cl ai mant regarding mner’s enploynment history.

Plaintiffs claimthat this section denies thema “Full and
Fair Hearing.”

20 CF.R 8 725.408: This rule requires operators to
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express an intent to accept or contest their status, once
notified of their identification as potentially liable. To
contest the allegation, the operator has ninety days to admt or
deny five factual assertions. Failure to respond constitutes a
wai ver of the right to contest liability on any of the five

gr ounds.

Plaintiffs claimthat this section, inits entirety,
violates 33 U.S. C. 88 923, 928, violates the BLBA 30 U.S.C. §
923, denies thema “Full and Fair Hearing,” treats parties
unequal |y, and violates their due process rights. They also
argue that subsection (a)(3), in particular, violates the
Longshore Act, 33 U S.C. 8§ 919(d), as well as the BLBA, creates
an illegal burden-shifting presunption, and is arbitrary and
capri ci ous.

20 CF.R 8 725.409: This rule provides that when a claim

is dismssed as abandoned, the dism ssal shall be construed as a
finding that the claimant failed to establish any applicable
condition of entitlenent. Abandonnent may be found if the
claimant fails to: (1) submt to a required examw t hout good
cause; (2) submt evidence sufficient to resolve the claim (3)
pursue the claimw th reasonable diligence, or (4) attend an
i nformal conference w thout good cause. Survivors may adjudicate
additional clainms if finality is waived.

Plaintiffs claimthat this section violates the Longshore
Act, 333 U.S.C. 88 923, 928, the BLBA, 30 U S.C. § 923, denies

thema “Full and Fair Hearing,” and violates their due process
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rights.

20 CF.R 8§ 725.410: This rule instructs the district

director to issue a schedule for subm ssion of additional
evi dence after the collection of nedical evidence under 8§
725.405. The schedul e contai ns the designation of a responsible
operator, and allows that operator sixty days to submt evidence
identifying other potentially-liable operators.

Plaintiffs claimthat this section denies thema “Full and
Fair Hearing,” and violates their due process rights.

20 CF.R § 725.411-418: These rules set limtations on the

anount and type of nedical evidence that may be submtted by the
parties, and the procedures for review ng that evidence. Section
725.411 requires that if there is no responsi bl e operator and the
first pul nonary eval uation supports eligibility, then the
district director nmust not admt a second evaluation. Sections
725.412 and 725.414 provide for a waiver by the operator of

subm ssion of evidence disputing its status as a responsible
operator, if not done in a tinmely manner. Section 725.415

descri bes the procedure for reviewing all evidence submtted, and
allows for further subm ssions to identify other potentially
Iiabl e operators. Section 725.416 authorizes the district
director to conduct an informal conference to aid the voluntary
resolution of clains. After such conference, pursuant to 8§
725.417, the district director nust prepare a stipulation of
contested and uncontested issues and allow for the subm ssion of

addi ti onal evidence. The district director’s final decision and
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order nust neet the criteria described in § 725.418.

Plaintiffs claimthat these sections violate the Longshore
Act, 33 U.S.C. 8§ 923, 928, the BLBA, 30 U.S.C. § 923, deny them
a “Full and Fair Hearing,” and violate their due process rights.

20 CF.R 8 725.414: This rule precludes subm ssion by

either party of nore than two chest x-rays, pulnonary function
tests, blood gas tests, and nedical reports, and only all ows one
aut opsy and one biopsy report. It also bars subm ssion of nore
than two nedical opinions by either party. Further, defendants
may not submt evidence to dispute their status as responsible
operators nore than ninety days after receipt of notification of
t hat status.

Plaintiffs claimthat this section is arbitrary and
capricious, and treats the parties unequally.

20 CF.R 8 725.456: This rule bars adm ssion of any

docunentary evidence describing the liability of operators that
was not first submtted to the district director, absent
extraordinary circunstances. It also allows the nedical evidence
limts established in 8§ 725.414 to be breached for good cause.
Al parties may object to docunmentary evidence submtted.
Plaintiffs claimthat this section violates the Longshore
Act, 33 U.S.C. § 919(d), contains an illegal burden-shifting
presunption, and is arbitrary and capri ci ous.

20 CF.R 8 725.457: This rule limts wtness testinony, to

t hose who neet the criteria described in 8 725.414, in the

absence of extraordinary circunstances. It also requires that a
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physician testifying to the mner’s physical condition nust have
prepared a report or the party on whose behalf he is testifying
nmust have submitted fewer medical reports than allowed by §
725. 414.

Plaintiffs claimthat this section violates the Longshore
Act, 33 U.S.C. § 919(d), contains an illegal burden-shifting
presunption, and is arbitrary and capri ci ous.

20 CF.R 8 725.458: This rule limts the deposition

testinony of a physician to the scope described in 8 725. 458.

Plaintiffs claimthat this section violates the Longshore
Act, 33 U.S.C. § 919(d), contains an illegal burden-shifting
presunption, and is arbitrary and capri ci ous.

20 CF.R 8 725.459: This rule shifts responsibility for

cross-exam nation fees of claimant’s expert wi tnesses to the
responsi bl e operator or fund, if paynent of such fees would
deprive the claimant of ordinary and necessary |iving expenses
(per 20 CF.R 8 404.508). It also provides for paynent of non-
expert witness fees and expenses, consistent with those paid in
the courts of the United States. Reasonable expert w tness fees
and expenses nmay be charged to the responsi ble operator if the
claimant i s awarded benefits.

Plaintiffs claimthat this section violates the Longshore
Act, 33 U. S.C § 928.

20 CF.R 8 725.465: This rule permts dismssal of a claim

for cause by an ALJ if the claimant fails to attend a hearing

wi t hout good cause, conply wth an order, or if the claimwas
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al ready adj udi cated (except per 8 725.4(d)). The new rule
prohi bits dism ssal of a responsible operator absent a notion or
witten agreenent fromthe District Director.

Plaintiffs claimthat this section violates the Longshore
Act, 33 U S.C 8§ 919(d), denies thema “Full and Fair Hearing,”
and is arbitrary and capri ci ous.

20 CF.R 8 725.493: This rule defines enploynent to

i nclude any rel ati onship where an operator derives a benefit from
work performed by a mner who is conpensated by the operator in
sone nanner.

Plaintiffs claimthat this section exceeds the scope of the
DOL's authority, denies thema “Full and Fair Hearing,” and is
arbitrary and capri ci ous.

20 CF.R § 725.495: This rule describes the criteria for

defining a responsible operator as the mner’s nost recent

enpl oyer(s) (per 8 725.494). |If nore than one operator enployed
the mner “nost recently,” liability lies first with operator
that directed, controlled or supervised the mner. |If the nost

recent enployer was self-insured when enpl oying the m ner, but
can no |longer afford to self-insure, the claimnust be paid by
t he Fund.

Plaintiffs claimthat this section violates the Longshore
Act, 33 U.S.C. § 919(d), creates an illegal burden-shifting
presunption, and is arbitrary and capri ci ous.

20 CF.R 8 725.502: This rule provides that benefits are

due when an order requiring paynent is issued by the district
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director, notw thstandi ng any further pending appeals or other
litigation. To conply with an order, the responsible operator
must pay all benefits due fromthe effective date of the award
pl us interest.

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S.C. 88 906,
919(d), violates the BLBA, 30 U S.C. § 932, creates an ill egal
burden-shifting presunption, is arbitrary and capricious, and
viol ates their due process rights.

20 CF.R 8 725.503: This rule provides that approved

benefits are payable at either the date of onset of total

di sability by pneunoconiosis or, if that date cannot be

determ ned, the date the claimwas filed. Modification clains
shal | be considered payable fromthe date of onset if changed
conditions were found, or the date of filing if the date of onset
is undeterm ned or the nodification is based on a m stake of
fact.

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S.C. 88 906,
919(d), violates the BLBA, 30 U S.C. 8 932, is arbitrary and
capricious, and violates their due process rights.

20 CF.R 8 725.530: This rule provides that a responsible

operator who fails to pay benefits and interest due wll be
considered to be in default (8 725.605 will apply). Under the
new rule, a clainmnt who does not receive benefits within ten

days of the due date is entitled to a penalty paynent of twenty
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percent of that award.
Plaintiffs claimthat this section is arbitrary and
capri ci ous.

20 CF.R 8 725.607: This rule provides that the

responsi bl e operator must pay additional conpensation to a
beneficiary if they fail to pay benefits awarded within ten days
of the due date. This conpensation nust be paid even if the fund
paid benefits owed by the operator in the interim

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S.C. § 932, is
arbitrary and capricious, and violates their due process rights.

20 CF.R 8 725.608: This rule requires an operator to pay

interest to beneficiaries or the fund when they fail to pay
benefits due or when retroactive benefits are awarded. The new
rule also requires that interest be paid to beneficiaries when
addi tional conpensation is required under 8 725.607, and when
medi cal services are rendered or entitlenent to such services is
determ ned. Interest shall also accrue on a final award of
attorneys fees.

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S. C. §8 932, and
viol ates their due process rights.

20 CF.R 8 725.701: This rule requires responsible

operators to furnish nedical benefits and costs to qualified
mners. The new rule adds a requirenent that receipt of

treatment or supplies for a pul nonary di sorder creates a
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presunption that the disorder was caused by pneunoconiosis. This
presunption can be rebutted with credi bl e evidence that the
treatnent: (1) was not for a pulnonary disorder; (2) was
unconnected with the mner’s disability; or (3) was unnecessary
for effective treatnent of the mner’s disability. Evidence that
the m ner does not have or was not totally disabled by
pneunoconi 0sis i s not enough to defeat the presunption. The new
rule also adds that the treating physician’s opinion my be
entitled to controlling weight, per 8§ 718.104 (d).

Plaintiffs claimthat this section is inpermssibly
retroactive, violates the Longshore Act, 33 U S.C. 88 907,
919(d), creates an illegal burden-shifting presunption, denies
thema “Full and Fair Hearing,” is arbitrary and caprici ous, was
pronmul gated in violation of 5 U. S.C. 88 553, 601-12, and viol ates
their due process rights.

20 CF.R § 726.8(d): This newrule defines the terns

“enpl oy” and “enploynent” to include any relationship where an
operator derives a benefit fromwork perforned by a mner who is
conpensated by the operator in sone manner, echoing 8 725.493.
It explicitly requires that this relationship be construed as
broadly as possible, specifically precluding escape from
l[iability by operators whose financial arrangenments funnel
paynments to enpl oyees through ot her business entities.
Plaintiffs claimthat this subsection is inpermssibly
retroactive, exceeds the scope of the DOL’s authority, denies

thema “Full and Fair Hearing,” is arbitrary and capri ci ous,

-33-



violates their due process rights, and was pronul gated in

violation of 5 U.S. C. 88 553, 601-12.

DISCUSSION

I. Count 1: Retroactive Application of the Revised Rules

Plaintiffs claimthat 88 725.2(c) and 725.4(a) apply many of
the revised rules retroactively, including generally: (i) the
definition of pneunoconiosis, (ii) the criteria for establishing
pneunoconi osis as the cause of death, (iii) the codification of
the criteria for establishing total disability, (iv) the notice
given to parties regardi ng when benefits are due, and (v) the
determ nation of benefits when there is nore than one surviving
spouse. Plaintiffs claimthat the application of these rules to
both pending and newWy filed clains is inperm ssible under Bowen
v. Georgetown Univ. Hosp., 488 U. S. 204, 109 S. C. 468, 102 L
Ed. 2d 493 (1988), because Congress did not authorize the DOL to
wite retroactive rules, yet the rul es announce new substantive
| egal standards and have a retroactive effect.

Def endants concede that the DOL does not have the authority
to pronul gate retroactive regulations. See 30 U.S.C. § 936.
Rat her, defendants argue, and the Court is persuaded, that the
rules are not retroactive for two reasons. First, sone of the
rules apply only to clains submtted after their effective date.
Second, the rules that do apply to pending clains sinply clarify
l egal principles that were already in effect and do not change

t he substantive standards of entitlenent. The DOL's
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characterization of their own rules is entitled to “great
wei ght.” McCreary v. Offner, 1 F. Supp. 2d 32, 36 (D.D.C. 1998),
aff*d, 172 F.3d 76 (D.C. Cir. 1999) (citation omtted).

To determ ne whether a rule is retroactive, the Court nust
exam ne “the nature and extent of the change in the |law and the
degree of connection between the operation of the new rule and a
rel evant past event.” Landgraf v. USI Film Prods., 511 U S. 244,
269-270, 114 S. C. 1483, 128 L. Ed.2d 229 (1994). A rule is
retroactive if “it would inpair rights a party possessed when he
acted, increase a party’s liability for past conduct, or inpose
new duties with respect to transactions already conpleted.” 1d.
at 280. “An admnistrative rule is retroactive if it “takes away
or inpairs vested rights acquired under existing |aw, or creates
a new obligation, inposes a new duty, or attaches a new
disability in respect to transactions or consideration already
past.” Nat’l Mining Ass’n v. U.S. Dep’t of Interior, 177 F. 3d 1
8 (D.C. Gr. 1999). However, inmposing a new duty or liability
does not always constitute an unlawful retroactive approach, see
Regions Hosp. v. Shalala, 522 U S. 448, 456, 118 S. . 909, 139
L. Ed.2d 895 (1998), nor is such an approach unlawful just
because it upsets or disappoints expectations. See Usery, 428
US at 16 (1976)(citing Fleming v. Rhodes, 331 U S. 100 (1947)).
When rules sinply clarify legal principles that were in effect
when conpl ai ned-of conduct occurred, their application is not

inperm ssibly retroactive. See Regions Hosp., 522 U. S. at 456;
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Smiley v. Citibank (South Dakota), N.A., 517 U. S. 735, 744 n. 3,
116 S. C. 1730, 135 L. Ed.2d 25 (1996) (regulations that clarify
prior law may apply retrospectively).

Plaintiffs claimthat revised 8§ 725.309 erects a schene for
elimnating finality in the adjudication of black |lung clains
under the BLBA. Section 8 725.309 provides that a subsequent
claimfor black |ung benefits nust be denied unless the claimnt
can establish that a legally significant condition of entitlenent
(such as the health status of the mner) has changed since a
previ ous claimwas adjudicated. § 725.309(d). Plaintiffs argue
that this rule inposes liability in violation of ordinary
principles of res judicata and upsets the reasonabl e expectations
of finality enbodied in the BLBA and reflected in insurance
agreenents.

Section 8 725.309 applies only to clains submtted after the
effective date of the regul ations, and the clai mant nust
establish that a legally significant condition of entitlenent has
changed since a previous clai mwas adjudicated. Wile the
subsequent claimlooks to past events (such as exposure to coal
m ne dust) for its adjudication, that does not make the
subsequent claimany nore retroactive than the initial claim
Further, the revised 8§ 725.309 differs little fromthe prior
rule, 20 CF.R 8 725.309 (2000), other than to expl ain what
constitutes a "material change in condition.”" The Court finds
that this rule is not inperm ssibly retroactive.

Plaintiffs claimthat § 718.104(d), the "treating physician"
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rule, is inpermssibly retroactive. In the Court’s view, this
rule is not inpermssibly retroactive because it applies only to
medi cal opi nions devel oped after the effective date of the rule.
§ 718.101(b).

Plaintiffs claimthat the definition of “pneunoconiosis” in
8§ 718.201(a)(2) is inpermssibly retroactive. The BLBA defines
pneunoconi osis as “a chronic dust disease of the lung and its
sequel ae, including respiratory and pul nonary i npairnents,
arising out of coal mne enploynent.” 30 U S.C. § 902(b). The
former rule repeated the statutory definition and added that it
i ncluded, but was not limted to, seven enunerated di seases which
the nmedical community classifies as “pneunpbconiosis.” 20 CF.R
§ 718.201 (2000). The reqgulatory definition of pneunoconiosis
al ways included (a) certain specific diseases | abeled by the
medi cal community as being "pneunoconiosis,” i1d., and (b) al
ot her kinds of “chronic dust disease of the lung and its
sequel ae, including respiratory and pul nonary i npairnents,
arising out of coal mne enploynent.” 1d. See 65 Fed. Reg. at
79937-38. The new rul e does not substantively change that
definition. Al the newrule does is attach the |abel “clinical
pneunoconi osi s” to those diseases identified in medical
nomencl ature as pneunoconiosis, 8 718.201(a)(1), and “legal
pneunoconi osis” to any “chronic |lung di sease or inpairnment and
its sequel ae arising out of coal mne enploynent,” including but
not limted to, “any chronic restrictive or obstructive pul nonary

di sease.” 8§ 718.201(a)(2). These revisions do not change the
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| egal | andscape in any neani ngful way.

Simlarly, 8 718.201(c), recognizing that pneunpconi osis my
be “latent and progressive,” adds nothing new to the |egal
| andscape. The ailnents that fall within the anbit of *any
chroni c dust disease,” 30 U S.C. 8 902(b) (enphasis added), and
“a chronic dust disease,” 8 718.201 (enphasis added), are broad
enough to include any chronic dust disease that is “latent and
progressive.” § 718.201(c). The DOL, the Suprenme Court, and the
various courts of appeals have all previously recogni zed that
pneunoconiosis is a latent and progressive di sease. See 65 Fed.
Reg. 79971-72; Turner Elkhorn Mining Co., 428 U. S. at 7; Mullins
Coal Co., 484 U.S. at 151; E. Associated Coal Corp. v. Dir.,
OWCP, 220 F.3d 250, 258-59 (4th G r. 2000); Lovilia Coal Co. v.
Harvey, 109 F.3d 445, 450-51 (8th Cr. 1997); LaBelle Processing
Co. v. Swarrow, 72 F.3d 308, 314-15 (3d Cr. 1995). The
codification of this legally established fact announces not hi ng
new.

The remaining rules plaintiffs challenge on retroactivity
grounds can al so be perm ssibly applied to pending cl ai ns.
Section 725.209, setting forth when a claimant may receive
i ncreased benefits for having a dependent child, is the sane as
the previous rule in 20 CF. R 8 725.209 (2000). See 65 Fed.
Reg. at 79963. Simlarly, a mne operator’s liability under the
new “nedi cal benefits” rule in 8 725.701 is substantively the
sanme as it was previously in 20 CF. R 8§ 725.701(b) (2000). The
new rule sinply provides that when a m ner establishes total
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di sability, due to pneunobconiosis, and receives nedical services
for a pul nonary disorder, there is a rebuttable presunption that
t he di sorder was caused or aggravated by the pneunpbconiosis. 8§
725.701 (e). This statement codifies the DOL’s | ong standing
policy. See Coal Mine (BLBA) Proc. Manual, Ch. 3-301, | 7a; Ch.
3-500, ¥ 8a (Feb.1980). See also Gulf & W. Indus. v. Ling, 176
F.3d at 233-34; Gen. Trucking Corp. v. Salyers, 175 F.3d at 324;
Doris Coal Co. v. Dir., OWCP, 938 F.2d at 496-97.

Section 718.204(a), the "total disability" rule, which
provides that only inpairnents which affect the mner’'s ability
to breathe are relevant to the disability issue codifies the
existing state of the law. 65 Fed. Reg. 79947; 64 Fed. Reg. at
54979; 62 Fed. Reg. at 3345. See, e.g., Beatty v. Danri Corp. &
Triangle Enter., 49 F.3d 993, 1001-02 (3d. Cr. 1995); Jewell
Smokeless Coal Corp. v. Street, 42 F.3d 241, 244 (4th Cr. 1994);
Lollar v. Ala. By-Prods. Corp., 893 F.2d 1258, 1262-63 (11th G
1990); Bosco v. Twin Pines Coal Co., 892 F.2d 1473, 1480 (10th
Cr. 1989); Adams v. Dir., OWCP, 886 F.2d 818, 820 (6th Gr.
1989). The exclusion of non-respiratory and non-pul nonary
inmpairnments is consistent wwth the DOL’s interpretation of the
prior regulation. See 65 Fed. Reg. at 79947; 64 Fed. Reg. at
54979; 62 Fed. Reg. at 3344-45. See also Cross Mountain Coal Co.
v. Ward, 93 F.3d 211, 217 (6th G r. 1996); Youghiogheny & Ohio
Coal Co. v. McAngues, 996 F.2d 130, 134-35 (6th G r. 1993), cert.

denied, 510 U. S. 1040 (1994); Twin Pines Coal Co. v. Dep"t of
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Labor, 854 F.2d 1212, 1215 (10th Cr. 1988); Peabody Coal Co. v.
Dir., OWCP, 778 F.2d 358, 363 (7th Gr. 1985). But see Peabody
Coal Co. v. Vigna, 22 F.3d 1388, 1394 (7th Cr. 1994). The
Court finds that these revisions do not change the | egal
| andscape in any significant way.

The only change to 8§ 718. 205, the "death due to
pneunoconi osis" rule, is an explanation that pneunbconi osis
shoul d be deened to be a “substantially contributing cause” where
it “hastened” the mner’s death. 8§ 718.205(c)(5). This mrror’s
the DOL’ s previous understanding of the term See 65 Fed. Reg.
at 79949-50; 64 Fed. Reg. at 54980-82; 62 Fed. Reg. at 3345-48.
See also Bradberry v. Dir., OWCP, 117 F.3d 1361, 1365-66 (11th
Cr. 1997); N. Coal Co. v. Dir., OWCP, 100 F.3d 871, 874 (10th
Cr. 1996); Brown v. Rock Creek Mining Co., 996 F.2d 812, 816
(6th Gr. 1993); Peabody Coal Co. v. Dir., OWCP, 972 F.2d 178,
183 (7th Cr. 1992); Shuff v. Cedar Creek Coal Co., 967 F.2d 977,
980 (4th Gr. 1992); Lukosevicz v. Dir., OWCP, 888 F.2d 1001,
1006 (3d Cir. 1989).

Section 725.101 defines the term “benefits” as including
“all noney or other benefits paid or payable" on account of
“disability or death due to pneunoconiosis,” by including *“any
expenses related to the nmedical exam nation and testing
authorized by the District Director pursuant to 8 725.406.” 8§
725.101(a)(6). Section 725.406 inplenments the BLBA s requirenent
t hat each claimant be provided an opportunity to establish his
entitlenent by neans of a pul nonary evaluation. 30 U S. C 8§
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923(b). The prior version of the rule provided that the Trust
Fund “shall be reinbursed for such paynents by an operator, if
any, found liable for the paynent of benefits to the claimant,” §
725.406(c) (2000). The new rule sinply nmakes 88 725.101 and
725.406(c) consistent. See 64 Fed. Reg. at 54982. This is not a
substanti ve change.

Section 725.502 clarifies the dates on which benefits becone
due and adjudi catory orders becone effective. It does not alter
the mne operator’s |egal obligation to pay benefits or change
t he anobunts due. Section 725.503 provides that approved benefits
are payable at either the date of onset of total disability by
pneunoconi osis or, if that date cannot be determ ned, the date
the claimwas filed. In plaintiffs brief they acknow edge t hat
this is essentially the sane rule that has been in effect since
1978. See Plaintiffs’ Brief at 13. Section 725.502, in
conjunction with 8 725.503, does not create an inpermssible
retroactive effect.

Section 725.530 provides that a responsi ble operator is in
default if he fails to pay benefits that are due and that a
cl ai mant who does not receive any benefits within ten days of the
date they becone due is entitled to additional conpensation equal
to 20 percent of the benefits. § 725.530(a) (incorporating 8§
725.607). This is not inpermssibly retroactive.

Section 725.607 provides generally for the paynent of
addi ti onal conpensation in an anmount equal to 20 percent of any

benefits that are not paid by a responsible operator within ten
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days after they becone due. The revised rule is substantively
the sane as the prior regulation. 20 CF.R § 725.607 (2000).

Section 725.608 provides generally for the paynent of sinple
annual interest when a responsible operator fails to pay
benefits, nedical benefits, additional conpensation, or
attorney’s fees as required. This rule sinply clarifies the
obligations and rights of parties with respect to the paynent of
interest, but does not increase the amobunt of interest payable in
any claim

The i nsurance-related provision in 8 726.8(d) does not
i npose any nonetary liability on coal m ne operators,
retroactively or otherwse. It only ensures that insurance
conpanies remain |liable for anbunts that are co-extensive with
the liability of the m ne operators whomthey insure and
encour ages operators to nmake sure that their enpl oyees are al
covered by insurance as required by |aw

Section 718.104 codifies judicial precedent recognizing
that an ongoing relationship between a m ner and his physician
may justify giving weight to that opinion. 62 Fed. Reg. 3342,
and cases cited. The Court finds that the codification of this
evidentiary standard does not substantively change the burden on
the parties.

Sections 725.204, 725.214, 725.212, 725.213, 725.219 were

promul gated by the DOL to bring erroneous interpretations in
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prior rules in conformty with the BLBA.’” Sections 725.204 and
725. 214 recogni ze that a “deened” spouse of a |living and
deceased mner is eligible for black lung benefits regardl ess of
any conpensation paid to actual spouses. These revisions bring
the regulations into conformty with changes made by Congress in
1990 to the “dependant wife” provisionin 42 U S . C 8§ 416(h)(1),
which is incorporated into the BLBA. 30 U.S.C. 88 902(a)(2) and
902(e). Sections 725.212, 725.213, and 725.219 conformthe
regul ations to statutory amendnents regardi ng the way survivors
of a deceased m ner may receive benefits or revive a claimfor
benefits after eligibility has been term nated by a subsequent
event. See Peabody Coal Co. v. Ricker, 182 F.3d 637, 642 n.12
(8th Cr. 1999). These rules do not change controlling
authority, and thus, are not inpermssibly retroactive.

Recogni zi ng the deference owed to the DOL in its
interpretation of its own rules, the Court finds that none of
the rules challenged by plaintiffs are inpermssibly

retroactive

I1. Counts II1, 111, and 1V: Violations of the BLBA,
Longshore Act and APA

‘As di scussed infra, plaintiffs argue that the plain | anguage of
t he BLBA prohibits the changes nmade to 88 725. 204, 725.212(b),
725.213(c), 725.214, and 725.219, because Congress did not intend to
make | ater amendnents to the Social Security Act (“SSA’) applicable to
the BLBA. However, this statutory construction argunent was not nade
to the agency which constitutes waiver of the argunent in this Court.
See Natural Res. Def. Counsel, 25 F. 3d at 1073; Ohio v. EPA, 997 F. 2d
1520, 1528 (D.C. Cir. 1993).
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Plaintiffs claimthat nunerous of the revised regul ations
violate either one or nore of the BLBA, the Longshore Act, or

t he APA.

A. Burden-Shifting Presumptions

Plaintiffs claimthat a nunber of the revised rules
inproperly shift the burden of persuasion to the enployer in
viol ation of section 7(c) of the APA, 5 U S. C. 8§ 556(d), and
Director, OWCP v. Greenwich Collieries, 512 U S. 267, 114 S. C
2251, 129 L. Ed.2d 221 (1994).

Plaintiffs assert that the DOL does not have the authority
to deviate fromthe APA. Plaintiffs point to section 19(d) of
t he Longshore Act, which is prefaced with the phrase,

“Not wi t hst andi ng any other provisions of this chapter,” the APA
applies. 30 U S. C 8§ 919(d). The Longshore Act is a part of
t he BLBA through incorporation.

Def endants argue that it is permssible for the DOL to
pronmul gate BLBA regul ations that deviate from5 U. S.C. § 556(d),
and that if any of the challenged regulations conflict with the
APA, the regulations trunp the statute. Defendants are correct.

Section 507 of the Federal M ne Safety Act commands t hat
the procedures in the APA, 5 U. S.C. 88 551-559, generally do not
apply to clains for black lung benefits, “[e]xcept as ot herw se

provi ded” by statute. 30 U S.C. § 956.%8 The BLBA then

830 U.S.C. 8 956 provides, in pertinent part, that “[e]xcept as
ot herwi se provided in [the Federal M ne Safety Act], the provisions of
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i ncorporates certain sections of the Longshore Act. 30 U S.C 8§
932(a). One of the incorporated provisions is 8 19(d), which
makes the adjudicatory standards in 8 5 of the APA (5 U S.C §
554) applicable to clains for benefits. 33 U S C 8§ 919(d).
Section 5 of the APA incorporates 88 7 and 8 of the APA (5
U.S.C 88 556, 557). 5 U.S.C. 8 554(d). Section 7(c) of the
APA mandates that, “[e] xcept as ot herw se provi ded by statute,

t he proponent of a rule or order has the burden of proof.” 5
US C 8§ 556(d). However, the enunerated provisions of the
Longshore Act (and the cross-referenced provisions in the APA)
are applicable to clains for black |lung benefits under the BLBA
“except as otherw se provided for” by statute or “by regul ations
of the Secretary.” 30 U S.C. 8 932(a) (enphasis added).

ALJs are required to assign the burden of proof to the
“proponent” of a renedial order, 5 U S.C. 8§ 556(d), only to the
extent that Congress has not assigned the burden of proof in a
di fferent manner “by statute,” 1d., or the DOL has not done so
“by regulation.” 30 U S.C. §8 932(a). The burden of proof
mandated by the APA is a default rule that applies in the BLBA
context only in the absence of an express statutory or
regul atory provision to the contrary.

Plaintiffs’ interpretation of Greenwich Collieries is not

[5 U S.C 88 551-59 and 701-06] shall not apply to the making of any
order, notice, or decision nmade pursuant to this Act, or to any
proceeding for the review thereof.” This provision applies to BLBA
proceedi ngs because the BLBA is Subchapter IV of the Federal M ne
Safety Act.
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persuasive. In that case, the Suprene Court assuned, arguendo,
“that the Departnent has the authority to displace §8 7(c)” of
the APA “through regulation[s].” 1d. at 271. However, the
Court concluded that the regulation in question was not intended
to displace the APA standards, pursuant to 30 U S.C. § 932(a),
1d., and was not consistent with the APA's allocation of the
burden of proof on the party seeking relief. 1d. at 272-81.
The Suprene Court did not find that a rule clearly intended to
di spl ace APA standards, which unanbi guously shifts the burden of
proof, would be invalid. Thus, 8 725.103, which provides that
any party raising an allegation bears the burden of proof,
except as otherw se provided by regulation, is not
obj ecti onabl e.

Regardl ess of whether the DOL nay displ ace APA standards
t hrough regul ation, the Court finds that none of the challenged
rules do in fact shift the burden of proof to the m ne
operators. Sone of the challenged rules are sinply rebuttable
evidentiary presunptions enacted to ease the burden on cl ai mants
in black lung clains adjudications. The follow ng three
chal l enged rules are perm ssible evidentiary presunptions that
shift the burden of production, rather than the burden of proof:
(1) Section 725.701 provides that if an entitled m ner receives
services and supplies for a pulnonary disorder, it is assuned
that the disorder was caused or was aggravated by black |ung
di sease. The mine operator may rebut this presunption with

credi bl e evidence. (2) Section 725.503 provides that a
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successful claimant is entitled to benefits beginning with the
month his total disability began. |f the evidence does not
establish when the disability began, benefits begin with the
month the claimwas filed. (3) Section 725.408 sets a deadline
by which a m ne operator nust submt evidence if it disagrees
wth its designation as a conpany potentially liable for
benefits. None of these rules shift the burden of proof to the
m ne operator.

O her chall enged rules do not even shift the burden of
production. Section 718.104, the “treating physician” rule,
sinply identifies the circunstances in which an ALJ may give
controlling weight to the nedical opinion of a claimant’s
treating physician. § 718.104(d). Section 725.309(d), the
“subsequent clains” rule, sinply allows claimants to file a new
cl ai m based on changed circunstances. § 725.309(d). Section
718. 201 redefines pneunoconiosis to include both clinical and
| egal pneunoconi osis. None of these rules shifts the burden of
proof or the burden of production.

Plaintiffs claimthat § 718.205, the “death due to
pneunoconi osis” rule, inpermssibly shifts the burden of proof.
However, the DOL did not receive any conments during the
rul emaki ng proceedi ngs objecting to this provision on grounds
that it inproperly shifts the burden of proof, and the DOL did
not address the issue sua sponte. 65 Fed. Reg. at 79949-79951;
64 Fed. Reg. at 54980. Plaintiffs are precluded fromraising

the issue for the first tinme here. Natural Res. Def. Council,
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Inc. v. EPA, 25 F.3d at 1073 (holding that party’ s failure to
rai se question of statutory/regulatory construction before
agency during notice and comment period constitutes a waiver of
“their opportunity to press this argunent in court”).
Neverthel ess, the DOL's interpretation of this rule is that it
does not change the neaning of the earlier version and that the
burden remains with the claimant. The DOL’s interpretation of
its own regulation is entitled deference so long as it is
reasonabl e. See United States v. Cleveland Indians Baseball
Co., 121 S. Ct. 1433, 1436 (2001)(citing Thomas Jefferson Univ.
v. Shalala, 512 U. S. 504, 512 (1994)). 1In the Court’s view, the
DOL’s interpretation is reasonabl e.

Section 725.495 authorizes the mne operator, once it has
been determ ned that the operator is the responsible party, to
ask the ALJ for a ruling relieving it of its financial liability
if it can “bear the burden of proving” that (a) it |acks
sufficient financial resources to pay the claimor (b) another
potential |iable operator enployed the injured m ner nore
recently. 88 725.495(c)(1)-725.495(c)(2). 1In seeking to be
excused fromliability, the operator becones the “proponent” of
a renedial order fromthe ALJ and, therefore, the party to which
5 US. C 8 556(d) assigns the burden of proof. This rule is
consistent with the APA. See Greenwich Collieries, 512 U. S. at
278, reconciling and reaffirming NLRB v. Transp. Mgmt. Corp.,
462 U. S. 393, 404 n.7, 103 S. C. 2469, 76 L. Ed.2d 667
(1983) (rul e requiring proponent “first” to prove its case and
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“[olnly then” places “the burden of persuasion” on opposing
party does not conflict with the requirenents of 5 U S.C 8§

556(d)).

B. Limitations on Evidence

Plaintiffs claimthat the revised rules create arbitrary
evidentiary restrictions in violation of the APA. They conpl ain
that 8 718.204(a) limts an ALJ's authority to consider rel evant
medi cal evidence, 8 718.310(b) limts the volune of evidence a
party may adduce to prove a change in condition or m stake of
fact, 8 725.408(b) limts the anmount of evidence an operator may
submt directly to an ALJ concerning responsible party status, 8§
725.414 limts the anmount of evidence a party nmay submt w thout
reference to the APA criteria for admssibility, 8§ 725.415
curtails an ALJ's authority to conduct a proper proceedi ng, and
88 725.457(d) and 725.458 linmit expert wi tness testinony.

Plaintiffs contend that an agency “may not provide for the
excl usion of relevant evidence not protected by a privilege ..
[or] evidence having any tendency to make the existence of any
fact that is of consequence ... nore probable.” Catholic Med.
Ctr. v. NLRB, 589 F.2d 1166, 1170 (2d Cr. 1978). However, the
revised rules will not result in the arbitrary exclusion of
relevant, material evidence. Section 725.456(b)(1) allows
addi tional evidence to be admtted by an ALJ for “good cause.”

8§ 725.456(b)(1). Thus, the ALJ may admit all relevant, material

evi dence.
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The DOL is authorized by Congress: (1) to provide “for the
exclusion of irrelevant, immaterial, or unduly repetitious
evi dence” as “a matter of policy,” 5 U S.C. 8§ 556(d); (2) to
“provide for the nature and extent of the proofs and evidence
and the nethod of taking and furnishing the sanme in order to
establish the right to benefits,” 30 U.S.C. § 923(b)
(it ncorporating 42 U S.C. §8 405(a)); and (3) to put these
restrictions into effect by regulation. 30 U S. C. 8 936. See
also 62 Fed. Reg. 3357-58. The DOL is clearly authorized to
promul gate rules limting the anount of evidence presented at
bl ack ung hearings. See Tolliver v. P.G. & H., Inc., 1999 W
30896 at *4-5 (4th Cr. 1999) (per curian); Soloe v. Dir.,
OWCP, 1989 W. 20563 at * 4-5 (6th Gr. 1989).

Plaintiffs also challenge §8 725.465, which provides that an
ALJ “may, at the request of any party, or on his or her own
notion, dismss a clainf for certain enunerated reasons. §
725.465(a). Under 8§ 725.465(b), a party found not to be a
proper party under 8 725.360 nust be dism ssed, unless the party
at issue is a mne operator that has been designated as the
operator responsible for a claimant’s benefits. 1d. If the
m ne operator has been designated responsible, it may be
di sm ssed with consent of the DOL. Id. Plaintiffs object to
the DOL placing restrictions on an ALJ's discretion.

Section 7(c) of the APA provides that, “[s]ubject to
publ i shed rules of the agency and within its powers,” 5 U S. C. 8§
556(d), ALJs have the power to, anong other things, “dispose of
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procedural requests or simlar matters,” 5 U S.C. 8 556(c)(9),
“make or recommend decisions,” 5 U S.C § 556(c)(10), and “take
ot her action authorized by agency rule.” 5 U S.C. 8 556(c)(11).
Section 19 of the Longshore Act provides that, “in accordance
with regul ations prescribed by the Secretary,” the ALJ may “hear
and determ ne all questions” regarding a claimfor benefits. 33
US C 8§ 919(a). Under both statutory schenmes, the DOL is
authorized to pronul gate regul ati ons determ ni ng when parties
may be di sm ssed from hearings for black |ung benefits.

C. Violations of the BLBA and the Longshore Act

Plaintiffs claimCongress did not grant the DOL authority
to pronul gate several of the regulations. Plaintiffs argue that
30 U.S.C. 8 902(f) is the exclusive source for the DOL’ s nedi cal
standard setting authority and that the revised nedi cal
eligibility criteria are beyond the scope of this authority.
Specifically, plaintiffs contend that Congress did not authorize
the DOL to define pneunpbconiosis, to expand the scope of nedical
benefits, or to define the criteria for entitlement in clains
filed by survivors.

However, Congress granted the DOL broad regul atory
authority “to issue such regulations as [it] deens appropriate”
to carry out the provisions of the BLBA, 30 U S.C. § 936(a), to
deviate fromthe incorporated provisions of the Longshore Act as
appropriate, 30 U S.C 8§ 932(a), and to prescribe “such
addi tional provisions” as “necessary” for “the paynent of

benefits.” Id. Congress has del egated expansive powers to the
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DOL to issue regulations for the inplenentation and

adm ni stration of the black lung programand to determ ne the
extent to which the incorporated Longshore Act provisions shoul d
be adopted for that program See Harman Mining Co. v. Dir.,
OWCP, 826 F.2d 1388, 1390 (4th Cr. 1987) (characterizing 30

U S. C 88 932(a) and 936(a) as “a broad grant of rul emaking
authority”); Dir., OWCP v. Bivens, 757 F.2d 781, 787 (6th Cr
1985) (legislative history shows Congressional intent to allow
Secretary flexibility in adm nistering black |ung benefits
program; Dir., OWCP v. Nat’l Mines Corp., 554 F.2d 1267, 1274
(4th Cr. 1977) (Congress intended, by neans of 30 U S.C. § 932,
to authorize Secretary to depart from specific requirenments of

t he Longshore Act in adm nistering black |ung progran).

The DOL did not exceed its authority by pronul gating
regul ati ons whi ch define pneunoconiosis (88 718.201, 725. 309,
725.701) and which prescribe characteristics that address death
due to pneunoconiosis (8 718.205(c)(5)). “[T]lhe identification
and classification of nmedical eligibility criteria” under the
BLBA are natters on which the courts are to defer to “the agency
entrusted by Congress to nake such...determ nations.” Pauley,
501 U.S. at 697. 1In this case, the agency entrusted by Congress
is the DOL. Thus, the DOL is responsible for determ ning when
it is “necessary” and “appropriate” to supplenent a statutory
definition by regulation. 30 U S.C 88 932(a), 936(a). CFf.
Meredith v. Time Ins. Co., 980 F.2d 352, 357-58 (5th Gr. 1993)
(concluding “Congress intended ... to delegate to the Secretary
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broad policy-nmaking discretion in the promul gati on of
regulations to ‘“fill in the gaps’”... so as to “clarify what
otherwi se would be an interpretive quagmre").

Plaintiffs concede that the DOL has authority to establish
medi cal criteria for assessing total disability. The definition
of “total disability” is closely linked to the definition of
“pneunoconiosis.” 30 U S.C 8§ 902(f)(1). As a whole, the
statutory provision does not limt the DO.’s authority to define
“total disability” and *pneunoconiosis.” The regul ations nust
only be consistent with the two limting provisions in the
statute, consistent with the provisions enunerated, and
establish criteria “for all appropriate nmedical tests” in
consultation with NIOSH. The DCOL has satisfied this criteria.

Plaintiffs also claimthe DOL exceeded its authority in
defining workers’ conpensation |aw for the purposes of
inplenmenting 30 U.S.C. §8 932(g) (“The anmount of benefits
payabl e...shall be reduced...by the anobunt of any conpensation
recei ved under or pursuant to any Federal or State worknen’s
conpensation | aw because of death or disability due to
pneunoconiosis.”). 8 725.101(a)(31). This rule clarifies an
anbiguity noted by the Third Grcuit in Director, OWCP v. E.
Associated Coal Co., 54 F.3d 141, 148-50 (3d Gr. 1995) (finding
“wor kers’ conpensation | aw’ anbi guous and inviting DOL to revise
its regulation; also finding that excluding | aws providing for
paynments funded out of general revenues woul d not be

“inconsistent with the statute”). The DOL has authority to
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clarify ambiguities through regulation. See 30 U S.C. 8§
932(a), 936(a). The DOL was acting entirely within its
authority.

Plaintiffs challenge revisions to 88 725.204, 725.212(Db),
725.213(c), 725.214, and 725.219. These rul es change the
conditions of entitlenent for spouses, former spouses, parents,
siblings, and children. The DOL's purpose in naking these
changes was to conformthe rules to anendnents to the SSA in
1990. Plaintiffs argue that the plain | anguage of the BLBA
prohi bits these changes, because Congress did not intend to make
| ater anendnents to the SSA applicable to the BLBA. \Wen
Congress incorporated the Longshore Act into the BLBA, it
explicitly provided that the Longshore Act applies “as it nay be
anmended fromtinme to tine.” 30 U S.C 8§ 932(a). However, the
BLBA does not include this |anguage for the SSA. Plaintiffs
argue that this neans that the SSA provision is a “specific
reference,” and that Congress did not intend to change the BLBA
every tinme the SSA is anended.

However, no one raised the argunent that the incorporated
SSA provision in question is a “specific reference” in the BLBA
during the rul emaki ng process, and the DOL did not address it
sua sponte. Plaintiffs claimthat they objected to these
specific provisions in their comments, pointing to the
Adm ni strative Record Doc. No. 402 at 68-70, and Doc. No. 195 at
33, 62. A review of those docunents show that the DOL received

sonme comments that were critical of the proposed changes.
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However, the comments submtted do not raise or nention the
“specific reference” argunent that plaintiffs nake now Failure
to raise a particular question of statutory construction before
an agency constitutes wai ver of the argunent in court. See
Natural Res. Def. Counsel, 25 F.3d at 1073; Ohio v. EPA, 997
F.2d 1520, 1528 (D.C. Gr. 1993). Thus, plaintiffs are

precl uded from nmaeki ng this argunent now.

The DOL did not exceed its authority in revising 88
725.212(b) and 725.214 to provide that each eligible surviving
spouse of a deceased mner is entitled to full benefits
regardl ess of the existence of any other entitled spouses. The
BLBA requires the paynent of full benefits to any survivor
qualifying as a “wdow.” See 30 U S.C. § 922(a)(2) (“benefits
shall be paid to [a mner’s] widow (if any) at the rate the
deceased m ner woul d receive such benefits if he were totally
di sabled.”). Mreover, when Congress adopted the SSA definition
of “wi dow’ for purposes of the BLBA (see 30 U.S.C. 8§ 902(e)) in
1972, the legislative history denonstrated Congress’ intent to
conformthe BLBA definition to the SSA definition. The SSA
definition conferred full benefits on each individual qualifying
as a wage-earner’'s “w dow’ regardless of any other qualifying
i ndi vidual. See Peabody Coal Co. v. Dir., OWCP [Ricker], 182
F.3d 637, 642 (8th Cr. 1999) (holding 30 U.S.C. § 922(a)(2)
provides full survivors’ benefits to each surviving spouse);
Piney Mountain Coal Co. v. Mays, 176 F.3d 753, 765 (4th Cr

1999) (concluding “Congress intended the definition of ‘w dow
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to be the sane under the [BLBA] and [the SSA].”

The DOL did not exceed its authority in revising 8§ 725.213
to allow a survivor who remarries after a divorce fromor after
the death of a mner to reestablish entitlenent if the
subsequent marriage ends. See 8§ 725.213(c). The |anguage and
| egi sl ative history of the BLBA support the revised rule. See
Wolfe Creek Collieries v. Robinson, 872 F.2d 1264, 1267 (6th
Cr. 1989) (holding that Congress intended to permt resunption
of eligibility for BLBA benefits for surviving spouse when
subsequent marriage ends).

The DOL did not exceed its authority in revising 8 725.219
to allow a child beneficiary who |loses eligibility due to
marriage to reapply for benefits if the marriage ends. 8
725.219(d). The | anguage of the BLBA supports the DOL' s
conclusion that a child whose marriage termnates fulfills the
statutory eligibility criteria for being “unmarried.” See 30
USC 8 902(g)(1) (“The term‘child means a child or a step-
child who is ... unmarried”). See, generally, 65 Fed. Reg.
79966- 67, 1 b.

Plaintiffs claimthat the DOL exceeded its authority in
revi sing those regulatory provisions pertaining to paynent of
attorney’s fees; interest; additional conpensation for non-
paynment of benefits; witness fees; and the cost of the conplete
pul monary eval uati on guaranteed to every mner by the BLBA
Plaintiffs argue that in all but exceptional circunstances, not

present here, attorney’'s fees and cost shifting lies solely
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within the discretion of Congress.

The BLBA incorporates fee and cost-shifting provisions from
the Longshore Act. Section 28(a) of the Longshore Act provides
that “there shall be awarded in addition to the award of
conpensation...a reasonable attorney’'s fee agai nst the enpl oyer”
where two conditions are satisfied: (1) the enpl oyer “declines
to pay any conpensation on or before the thirtieth day after
receiving witten notice of a claimfor conpensation,” and (2)
the claimant has “thereafter utilized the services of an
attorney at law in the successful prosecution of his claim” 33
U S.C § 928(a).

Section 8 725. 366 provides the procedure for collecting
attorney’s fees which are permtted when they are “reasonably
comensurate” with work perfornmed. Revised 8§ 725.367(a) inposes
attorney fee liability (1) when an operator “fails to accept the
claimant’s entitlenent to benefits within the 30-day period
[foll ow ng the issuance of a schedule for the subm ssion of
addi tional evidence] and is ultimately determned to be |iable
for benefits,” and (2) where the claimant has thereafter
retained an attorney to prosecute his or her claim This is
consistent with 33 U.S.C. § 928(a).

Plaintiffs claimthis provision violates 33 U S.C. § 928(a)
by requiring an operator to pay attorney’s fees for work done
before the operator contested the claim However 33 U S.C. 8§
928(a) only specifies when an operator’s liability for

attorney’s fees is triggered, not the extent of that liability.
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The Longshore Act is anbiguous as to the extent of liability,
see Clinchfield Coal Co. v. Harris, 149 F. 3d 307, 310-11 (4th
Cir. 1998); Kemp v. Newport News Shipbuilding and Dry Dock Co.,
805 F.2d 1152, 1153 (4th Cr. 1986), and the DOL nay resolve
anbi guity through regulation. Chevron, 467 U S. at 842-43.

Plaintiffs claimthat, despite the Longshore Act’s
expectation of claimants paying attorney’s fees in sone
circunstances, the revised rules relieve successful clainmnts
fromever having to pay. However, the DOL explains that 8§

725. 367(a) does not rule out the possibility that successful
claimants m ght be responsible for paying their attorney’ s fees.
For exanple, a successful clainmant would pay attorney’'s fees if
he or she retains an attorney to assist in the filing of a claim
and the operator then accepts the claimant’s entitlenent to
benefits before creating the adversarial relationship that
triggers the fee-shifting provision. The rules specifically
acknowl edge the potential for claimant-paid fees. See 20 C. F.R
8§ 725. 365.

Contrary to what plaintiffs suggest, the case | aw does not
support their claim |In Jackson v. Jewell Ridge Coal Corp., 21
Bl ack Lung Rep. 1-27 (Ben. Rev. Bd. 1997) (3-2 decision), the
board held that an enpl oyer may be liable for fees for |egal
services perforned before it contests a claim This case
overruled O0"Quinn v. Pittston Co., 4 Black Lung Rep. 1-25 (Ben.
Rev. Bd. 1982) (2-1 decision), finding that an enpl oyer is not

liable for attorney’s fees for services perforned before it
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contested the claim Additionally, the Fourth Crcuit has held
that an enployer nay be liable for such fees. See Clinchfield
Coal Co., 149 F. 3d at 311. The cases cited by plaintiffs are
i napposite. See BethEnergy Mines v. Dir., OWCP, 854 F.2d 632,
634-38 (3d Gr. 1988); Dir., OWCP v. Poyner, 810 F.2d 99, 101-03
(6th Gr. 1987); Dir., OWCP v. Bivens, 757 F.2d 781 (6th Cr
1985).

The DOL al so did not violate the Longshore Act when it
revised 8 725.101(a)(6) to shift the cost of the pul nonary
eval uation guaranteed by 30 U S.C. 8§ 923(b) to m ne operators,
and 8 725.459(b) to shift wtness fees associated with cross-
exam nation to mne operators when a claimnt is indigent.
Plaintiffs point to 8 28(d) of the Longshore Act, 33 U S.C. 8§
928(d), by which an enployer may be assessed the “costs, fees
and m | eage of necessary w tnesses attending the hearing at the
i nstance of the claimant” where an attorney’s fee is awarded
agai nst an enployer. However, regardl ess of that provision, the
DCOL is specifically authorized to shift the costs of devel opi ng
medi cal evidence to the operator, pursuant to 8 7(e) of the
Longshore Act (33 U.S.C. 8§ 907(e)), incorporated into the BLBA
by 30 US.C 8§ 932(a). Section 7(e) provides, in pertinent
part, that:

In the event that nedical questions are raised in any

case, the Secretary shall have the power to cause the

enpl oyee to be exam ned by a physician...and to obtain

from such physician a report containing his estimte

of the enployee’ s physical inpairnment.... The

Secretary shall have the power in [her] discretion to
charge the cost of examination...to the employer....
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33 U.S.C. 8 907(e) (enphasis added). The DOL admts that it has
tailored 8§ 7(e)’s provisions to fit the black Iung benefits
context. However, it is within the DOL’s authority to
promul gate regul ations it deens appropriate to carry out the
BLBA, 30 U.S.C. § 932(a).

Plaintiffs point to West Va. Univ. Hosp., Inc. v. Casey,
499 U. S. 83 (1991), where the Suprene Court held that an
“attorney’s fee” in the context of a fee-shifting statute does
not enconpass the prevailing party’ s expert w tness costs;
rather, such witness costs shift only if there is “explicit
statutory authority” allowing themto shift. [I1d. at 87. Here,
8 7(e) of the Longshore Act gives the DOL explicit statutory
authority to shift these costs.

Plaintiffs claimthe DOL violated 8 14 of the Longshore
Act, 33 U.S.C. § 914(f), by providing for paynent of 20 %
addi tional conpensation to the clai mant when a coal m ne
operator fails to pay benefits within 10 days of them becom ng
due. See 20 CF.R 8§ 725.607. However, 8 14 of the Longshore
Act unanbi guously provides for 20 % addi ti onal conpensation
whenever any anount awarded to a claimant is not tinely paid.
See 33 U.S.C. § 914(f). Nothing suggests that this provision
does not apply even when coal m ne operators w sh to take
advant age of the Trust Fund’'s paynent authority.

Plaintiffs claimrevised 8§ 725.608 violates § 422(d) of the

BLBA, 30 U S.C. § 932(d). This rule provides a claimant is
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entitled to “sinple annual interest” on paynents due where (1)
an operator fails to pay benefits that are due pursuant to §
725.502; (2) an operator is |liable for paynent of retroactive
benefits; (3) an operator is liable for paynent of nedi cal
benefits; and (4) an operator is |liable for paynment of

addi tional conpensation pursuant to 8 725.607 (as a result of
the operator’s failure to pay benefits within 10 days of such
paynments becoming due). See 8§ 725.608(a). |In addition, in any
case in which an operator is liable for the paynent of
attorney’s fees, the attorney shall be entitled to “sinple
annual interest” conputed fromthe date the fee was awarded.
See § 725.608(c). However, the BLBA expressly provides for the
paynment of interest on any “paynent w thheld pending final
adjudication of liability.” See 30 U.S.C. 8 932(d) (“Wth
respect to paynents w thheld pending final adjudication of
l[tability ... interest shall commence to accunul ate 30 days
after the date of the determ nation that such an award shoul d be
made”) .

Finally, plaintiffs argue that Peabody Coal Co. v.
Blankenship, 773 F.2d 173, 176 (7th Cr. 1985), nakes paynent of
“prejudgnent” interest inperm ssible. However, that case only
hel d that “interest on past due benefits accrues fromthe date
benefits are due, and not fromthe date a claimant is eligible

to receive benefits.” 1d. at 176 (enphasis in original).

I11. Count V: Arbitrary and Capricious Rules
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Plaintiffs claimthat several of the revised rules are
arbitrary and capricious. Plaintiffs argue that the Court
shoul d not apply the standard tests prescribed by the Suprene
Court and the D.C. Grcuit for determ ning whether agency
rul emaki ng survives arbitrary and capricious review. Plaintiffs
reason that because they believe the current adm nistration
denies responsibility for the policy choices nmade by the past
adm nistration, the deferential standards normally applied
shoul d not be applied by the Court in this instance. This
argunent is without nmerit. |In addition, at oral argument on the
pendi ng notions, counsel for the incunbent adm nistration made
clear that it stands by the DOL's policy choices.

The Court will follow the traditional standard of review
for determ ning whether an agency’s action is arbitrary and
capricious. The agency has a duty of reasoned deci si onnaki ng.
See e.g., Sloan v. HUD, 231 F.3d 10 (D.C. Cr. 2000); U.S.
Telecom Ass’n v. FCC, 227 F.3d 450, 460 (D.C. Gr. 2000). In
revi ewi ng agency action under the APA, the Court nust apply a
hi ghly deferential standard of review and shall “not []
substitute its judgnment for that of the agency.” Citizens to
Preserve Overton Park, Inc., 401 U S. at 416. The Court nust
uphold a rule if the agency’s reasons and policy choices
“conformto ‘certain mniml standards of rationality.”” Small
Refiner Lead Phase-Down Task Force, 705 F.2d at 521 (citation
omtted). Regulations are presunptively valid and plaintiffs

bear a heavy burden of denonstrating their invalidity. See
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Ethyl Corp., 541 F.2d at 34.

Sonme of the regulations plaintiffs challenge involve the
DOL's evaluation of scientific data. Wen an agency eval uates
conplex scientific data within the agency’ s technical expertise,
a review ng court “nust generally be at its nost deferential.”
Baltimore Gas & Elec. Co., 462 U S. at 103. See also Troy
Corp., 120 F. 3d at 283. Wen an agency’s decision requires the
exercise of technical or scientific judgnment, “it is not for the
judicial branch to undertake conparative eval uations of
conflicting scientific evidence.” Natural Resources Defense
Council, Inc., 824 F.2d at 1216. “[T]h[e] court mnust proceed
with particular caution, avoiding all tenptation to direct the
agency in a choice between rational alternatives.”

Environmental Defense Fund, Inc. v. Costle, 578 F.2d 337, 339
(D.C. Gr. 1978).

When an agency’s interpretation of a statute it is charged
with inplementing is at issue, the agency’s interpretation is
entitled to deference as long as it is a reasonable construction
and not precluded by an unanbi guous statutory command to the
contrary. See Chevron, 467 U. S. at 842-45. See also
Christensen, 529 U S. at 587 (“the framework of deference set
forth in Chevron does apply to an agency interpretation
contained in a regulation”); I1linois Council, 529 U S. at 19.
See generally Nat’l R.R. Passengers Corp, 503 U. S. at 417

(“[j]Judicial deference to reasonable interpretations by an
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agency of a statute that it admnisters is a domnant, well -
settled principle of federal law'). For plaintiffs to prevail,
their view nust be “the only possible interpretation.” Regions
Hosp., 522 U.S. at 460; Sullivan, 494 U S. at 89.

Plaintiffs claimthe DOL's scientific determ nations are
arbitrary and capricious per se because the DOL has no
scientific expertise. Plaintiffs argue the DOL did not consult
Nl OSH i n any neani ngful way and that there is no evidence in the
record that N OSH supported the DOL’s proposals. Plaintiffs
al so conplain that the two consultants hired by the DOL were
asked to sinply wite reports supporting the DOL’ s pre-
publ i cation choices, rather than to eval uate conpeting
scientific views on the record.

Plaintiffs’ contention that the Court should reject the
DOL’ s science choices as arbitrary and caprici ous per se because
the DOL has no scientific expertise is conpletely without nerit.
When an agency acts pursuant to an express congressional
del egation of rul emaking authority, it is not for the Court to
make its own determination as to whether the Court believes the
agency is qualified for the job that Congress entrusted it wth.

The Suprenme Court has indicated that the DOL' s adoption of
medical eligibility criteria for the black |lung benefits program
is entitled to great deference:

The [BLBA] has produced a conplex and highly techni cal

regul atory program The identification and

classification of nmedical eligibility criteria

necessarily require significant expertise, and entai
t he exercise of judgnent grounded in policy concerns.
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In those circunstances, courts appropriately defer to

t he agency entrusted by Congress to make such policy

determ nati ons.
Pauley, 501 U S. at 697.

Congress determ ned that the creation of nedica
eligibility criteria for black |lung benefits was within the
DOL’s expertise. It is not for the Court to decide otherw se.

Plaintiffs claim§8 718.104(d), the treating physician rule,
is arbitrary and capricious. This rule requires the ALJ to give
consideration to the rel ati onship between the m ner and any
treating physician whose report is in the record and states that
the relationship may constitute substantial evidence in support
of a decision to give the treating physician’ s opinion
controlling weight. The rule makes this determ nation dependant
on the nature and duration of the relationship, as well as the
frequency and extent of the treatnment, and requires that the
opinion be credible in light of its reasoning and docunentati on,
and the record as a whole. Plaintiffs argue this rule is not
supported by scientific evidence in the record, and that
comments submitted to the DOL establish that the treating
physi ci an’s professional training, rather than the duration of
the doctor-patient relationship, is the nost inportant
criterion. The Court finds that this is a rule of evidence, not
science, and is, thus, sufficiently supported by the record.

Plaintiffs claim§ 718.201(a)(2), defining pneunoconi osis
to include “any chronic restrictive or obstructive pul nonary

di sease arising out of coal mne enploynent,” is arbitrary and
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capricious. Plaintiffs assert that this rule is unreasoned,

i nappropriate, and reveals an intention to discredit nedical
opinions that attribute mners problens to sonething other than
coal dust exposure. Plaintiffs argue that the DOL ignored
scientific evidence denonstrating that there is little
possibility of devel oping chronic restrictive or obstructive
pul monary di sease for surface mners, current mners, and
others. Plaintiffs’ contention is wthout nerit.

Plaintiffs are incorrect regarding the DOL’s intent. The
preanble to the final rule, see 65 Fed. Reg. 79938, § d (“the
revised definition does not alter the fornmer regul ati ons’
requi renent that each m ner bear the burden of proving that his
obstructive lung disease did in fact arise out of his coal mne
enpl oynent, and not from anot her source”) and the plain | anguage
of 8 718.201(a)(2) (“definition includes ... any chronic
restrictive or obstructive pul nonary di sease arising out of coa
m ne enploynment”) underm ne plaintiffs’ claimthat the new rul e
was i ntended to connect all chronic obstructive pul nonary
di sease to coal mne dust exposure. All the revised rule
established is that sone chronic obstructive pul nonary di sease
may be related to coal dust exposure in sone nners.

The DOL reasonably concl uded that:

Just as not all snokers devel op COPD and pul nonary
dysfunction, pulnonary inpairnent is not universal in

coal mners ... [and while] only a mnority of mners
w || have significant decrenents in pul nonary
function... the individual mners affected can have

quite severe disease, and statistical averaging hides
this effect. The anmended definition clarifies that
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these mners have a right to prove their case with

evi dence of a disabling obstructive |ung di sease that

arose out of coal m ne enpl oynent.

65 Fed. Reg. 79941.

The rul enaki ng record supports the DOL’ s decision to define
pneunoconi osis to include “any chronic restrictive or
obstructive pul nonary di sease arising out of coal m ne
enpl oynment,” and is consistent wwth NIOSH s concl usions. See
Nl OSH s comments subm tted during the rul emaki ng process (Adm n.
Record Doc. Nos. 00194, 00386). The DOL relied on studies that
evaluated mners in the United States, see, e.g., 65 Fed. Reg.
79939-40, that accounted for the effects of snoking, see, e.g.,
65 Fed. Reg. 79939-41, and that only included m ners who were
exposed to dust only after adoption of federal dust control
st andards, see, e.g., 65 Fed. Reg. 79940. The DCOL reviewed all
of the scientific evidence in the record and provi ded adequate
reasons for adopting the proposed rule in final form See 65
Fed. Reg. 79938-44.

The DOL did no nention every study in the record by nane.
However, it did adequately respond to all significant comments
and inportant objections. This is all that the APA requires.
See Public Citizen, Inc. v. FAA 988 F.2d 186, 249 (D.C. G
1993) (“Wth regard to responding to public coments, it is
settled that ‘the agency [is not required] to discuss every item
of fact or opinion included in the subm ssions nade to it in
i nformal rul emaking.’”).

Plaintiffs claim§ 718.201(c), which states that
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pneunoconi osis “is recogni zed as a |l atent and progressive

di sease which may first becone detectable only after the
cessation of coal m ne dust exposure,” is arbitrary and
capricious. Plaintiffs assert that the scientific evidence in
the record does not support this rule because only conplicated
pneunoconi osis, the rarest form of pneunoconiosis, is |latent and
progressive.

In revising the definition of pneunpbconiosis, the DCL
consulted with NIOSH and considered all of the rel evant evidence
in the record. 65 Fed. Reg. 79969-71. N OSH concluded that its
“scientific analysis support[ed] the proposed definitional
changes.” (Adm n. Record Doc. No. 00333). The DOL reached the
sanme conclusion after considering studies docunenting that: (1)
some m ners whose chest x-rays were negative when they left coa
m ne enpl oynment devel oped smal |l opacities (evidencing sinple
pneunoconi osis) and/or |arge opacities (evidencing progressive
massi ve fibrosis or conplicated pneunoconi osis) within four
years thereafter (65 Fed. Reg. 79970); (2) 7.97% of a group of
138 m ners whose chest x-rays were negative for sinple
pneunoconi osis two years after |eaving coal mning had positive
x-rays (for either sinple or conplicated pneunoconiosis) ten
years later (1d.); (3) mners’ exposure to quartz adm xed with
coal dust contributed to the devel opnent of pneunopconiosis with
the characteristics of silicosis in an aggressively progressive
form(id.); and (4) a deterioration in both snoking and non-

snoki ng m ners’ pul nonary function continued even after
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retirement frommning. 65 Fed. Reg. 79971. Plaintiffs have
not stated any conpelling reason why these studies are not
sufficient to support the rule.

Instead, plaintiffs point to evidence they believe weighs
against the rule. However, the DOL reviewed all the evidence
plaintiffs identified and provided a rational explanation for
why that evidence was rejected. 65 Fed. Reg. 79969-70. The
DOL’s determ nations are not arbitrary or capricious.

G ven the DOL’s finding that pneunoconiosis is a |atent and
progressi ve di sease, revised 8 725.309(d), which provides for
the filing of a claimfor benefits after a previous claimhas
been denied, is not arbitrary and capricious. Under this rule,
a claimant may not collaterally attack the correctness of a
deci si on denying benefits in an earlier claim To prevail on a
subsequent claim the claimant nust denonstrate that a condition
of entitlenent has changed since the denial of the prior claim
All the rule does is give claimants an opportunity to prove a
change in a condition of entitlenent.

Plaintiffs claim$§ 718.204(a), which provides that “any
nonpul nonary or nonrespiratory condition or disease, which
causes an independent disability unrelated to the mner’s
pul monary or respiratory disability, shall not be considered in
determ ning whether a mner is totally disabled due to
pneunoconi osis,” is arbitrary and capricious. Plaintiffs assert
that this rule excludes highly rel evant nedi cal evidence.

The DOL disagrees with plaintiffs’ interpretation of the
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rule. According to the DOL, a physician is required to consider
only respiratory and pul nonary conditions in determ ning whether
a mner is “totally disabled” for purposes of the BLBA

However, a physician nmay inquire into all aspects of the mner’s
heal t h, including nonrespiratory/pul nonary conditions, before
venturing an opinion. A conplete understanding of the mner’s
health will enable a physician to determ ne whether the m ner
has a totally disabling respiratory or pul nonary i npairnent
caused by pneunoconiosis. The Court nust afford an agency
deference in interpreting the neaning of its own regul ations.
Thus, the Court finds that this rule does not lead to the
exclusion of highly relevant evidence as plaintiffs suggest.

Plaintiffs claimthat the following evidentiary Iimtations
are arbitrary and capricious and unsupported by the record: (1)
§ 725.414, with respect to the initial adjudication of benefits
clains; (2) 8 725.310(a), with respect to requests for
reconsi deration of an award or denial of benefits; and (3) 88
725. 456-458, with respect to clains pending before an ALJ.

The DOL pronul gated these rules in response to evidence
that black |ung adjudications may be influenced by the vastly
different resources available to nost coal mne operators as
opposed to claimants. The DOL hoped to level the playing field
by correcting an inbal ance in the docunentary nedi cal evidence
used to adjudicate black |ung benefits cases. During
rul emeki ng, the DOL received comments and testinony from coa

m ners and advocates for coal mners attesting to this problem
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See, e.g., (Adm n. Record Doc. No. 00167 at 10); see also
(Adm n. Record Doc. No. 00229). The DOL has recogni zed that
there us substantial concern over this problem See Woodward v.
Dir., OWCP, 991 F.2d 314, 321 (6th G r. 1993); Tinothy Cogan, Is
the Doctor Hostile? Obstructive Impairments and the Hostility
Rule in Federal Black Lung Claims, 97 W Va. L. Rev. 1003, 1004
n.3 (1995). See also 139 Cong. Rec. S16944 (daily ed. Nov. 22,
1993) (statenent of Sen. Sinon).

While the rules limt docunentary nedical evidence, the DOL
i ncorporated a “good cause” exception, see 20 CF. R 8§
725.456(b) (1), as a procedural safeguard for cases where the ALJ
needs additional evidence to make an adequate determ nation of
the claimant’s eligibility. The APA provides that “the agency
as a matter of policy shall provide for the exclusion of
irrelevant, immterial, or unduly repetitious evidence,” 5
U S C 8 556(d) (enphasis added). This is what the DOL has
done. The Court finds, especially in |light of the safeguard,
that this rule is reasonable.

Plaintiffs claim88 725.408, 725.495, 725.465 are arbitrary
and capricious. Plaintiffs argue that these rul es excuse the
DOL fromits normal burdens of proof. Section 725.408(a)(3)
requires that mne operators respond to a claimwthin a fixed
anmount of time. This rule does not shift the burden of proving
non-liability to the operator. It does require operators to
assunme the burden of responding to the District Director’s

notification under 8 725.407, and the burden of submtting
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evi dence that supports their response within a certain tine
frame. Neither of these burdens constitutes a burden of proof.

Section 725.495(b) nakes clear that the DOL bears the
ultimate burden of persuading the factfinder that the operator
desi gnated as responsible by the District Director is a
potentially liable operator, 1.e., that it neets the conditions
set forth in 8 725.494. There are two exceptions: (1) the
operator designated as responsible is presuned to be financially
capabl e of assuming liability (8 725.495(d)); and (2) the DOL is
relieved of this obligation if the operator designated as
responsible fails to respond to the District Director’s
notification of a claim (8 725.408(a)(3)). Thus, the only
burden placed on the operator is to the District Director’s
notification. |If the operator denies one or nore of the
assertions listed in 8 725.408(a)(2) (corresponding to the
requirenents in 8 725.494), the DOL retains the burden of
provi ng those assertions even if the operator fails to submt
docunentary evidence to support its denial. This rule is not
arbitrary and capri ci ous.

Section 725.495 sets forth the criteria for determning the
responsi bl e operator. The revised rule addresses a regul atory
void identified by the Fourth Crcuit in Director, OWCP v. Trace
Fork Coal Co., 67 F.3d 503 (4th G r. 1995). |In Trace Fork Coal,
the court noted that “[t]he Black Lung Benefits Act and its
acconpanyi ng regul ati ons do not specifically address who has the

burden of proving the responsi ble operator issue.” 1Id. at 507.
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The revised rule specifically assigns various burdens of
persuasion. The OANCP Director, as the representative of the
Trust Fund, bears the burden of establishing that the operator
designated by the District Director neets all of the conditions
of a potentially liable operator (set forth in § 725.494). See
8§ 725.495(b). If the designated responsible operator is not the
operator that nost recently enployed the mner, the OAXCP
Director bears the burden of establishing that the OACP has
searched its records and found no proof that a nore recent

oper ator/ enpl oyer was either approved to self-insure its
liability for benefits or had purchased commercial insurance

t hat woul d cover benefits payable to the niner. See §
725.495(d). The designated responsi bl e operator bears the
burden of establishing either that it does not possess
sufficient assets to secure the paynent of benefits or that a
nore recent enployer has sufficient financial assets to assune
l[tability. See 8 725.495(c). This assignnment of burdens is not
unr easonabl e.

Section 725.465(b) provides that an ALJ nay dism ss the
operator designated as the responsi ble operator by the D strict
Director only when the District Director agrees to such a
dismssal. This rule does not prohibit an ALJ fromfully
adjudicating all of the matters before himor her. One of the
i ssues for adjudication before an ALJ is whether the coal mne
operator designated as responsi ble by the District Director

meets the conditions set forth in 8 725. 495. If it does, that
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coal mne operator is liable for any benefits payable to the
mner. |If it does not, the ALJ may not remand the case to all ow
the District Director to name another responsi bl e operator, but
must assign potential liability to the Trust Fund. The new rule
prohibits only the dism ssal of a designated responsible
operator pending appeal. It does not prevent the ALJ from

adj udi cating the responsi bl e operator issue and concl udi ng that

t he desi gnated operator was incorrectly naned.

The DOL argues that the new rul e addresses the problemthat
occurs if an ALJ dism sses a potentially responsibl e operator
before the ALJ determnes the nerits of the claim See 65 Fed.
Reg. 80004-05. The DOL observed that it was difficult to appeal
such a dismssal to the Benefits Review Board, and nearly
i npossible to petition for review of such a dismssal by a
federal appellate court. The alternative, waiting until the ALJ
issues his nerits decision before appealing to the Board, is
al so problematic, because the Board s previous rulings suggest
that it will not permt the DOL to seek reinstatenment of the
di sm ssed operator if a claimant is then required to
readj udicate his entitlement. See 65 Fed. Reg. 80004. In
either case, liability for the claimwould rest wwth the Trust
Fund even though the ALJ's determ nation of the responsible
operator issue may have been erroneous. Accordingly, the DCL
determ ned that an operator has no right to dism ssal before the
concl usion of proceedings. This rule is reasonable.

Plaintiffs claim§88 725.502, 725.503, 725.530, and 725. 607,
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suffer froman absence of |legal authority and are arbitrary and
capricious. Sections 725.502 and 725.503 provide for when
benefit paynments are due and when eligibility for benefits
comences. Section 525.502 provides that benefits are due when
an order requiring paynent is issued by the District D rector.
Section 502.503 requires that for each mner’s claim the ALJ
must attenpt to determ ne whether the evidence identifies the
nmont h/ year in which the mner becane totally disabled due to
pneunoconiosis. |If the evidence is inconclusive, the ALJ
resorts to the “default” onset date based on the nonth/year in
which the miner filed his or her claimfor benefits. The ALJ
nmust still determ ne whether the actual onset date can be
identified. The default date is based on the rational
assunption that the mner filed the clai mwhen he considered
hinself entitled to benefits. These rules are reasonable.
Sections 725.530 and 725.607 provide that a claimant is
entitled to 20 % additi onal conpensation if he or she does not
recei ve benefits within 10 days of the benefits becom ng due.
Requiring an operator to pay additional conpensation when it has
not conplied with the terns of an effective award is a rati onal
met hod of protecting the Trust Fund, see 65 Fed. Reg.
80009- 80011, and encouragi ng enployers to tinely conply with
conpensati on orders, see Providence Washington Ins. Co. v. Dir.,
OWCP, 765 F.2d 1381, 1384 (9th Cr. 1985) (“The [Longshore Act]
is explicitly designed to encourage the pronpt paynent by

enpl oyers of obligations under a conpensation order
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notw t hstandi ng the exi stence of an appeal.”). These rules are
neither arbitrary nor capricious.

Plaintiffs claim88 725.493(a) and 726.8(d) shoul d be
vacat ed because they are too broad to acconplish the DOL’ s
efforts to limt the defenses of operators that illegally
attenpt to avoid liability. Plaintiffs argue that these rules
are problematic because they inpose liability in a way that is
inimcal to enployee | easing arrangenents. Sections 725.493(a)
and 726. 8(d) define “enploy” and “enpl oynent” to include any
rel ati onship “under which an operator retains the right to
direct, control, or supervise the work perforned by a m ner, or
any ot her relationship under which an operator derives a benefit
fromthe work perforned by a miner.” The rules do not prohibit
the use of | eased enpl oyees at coal extraction sites, nor do
they provide that the m ne operator, as opposed to the |abor
contractor, will necessarily be liable for any black |ung
benefits due. If a contractor provides |abor to a coal m ne
operator through a | easing agreenent and pays the | eased
enpl oyees’ wages, the arrangenent constitutes prina facie
evi dence of an enpl oynent rel ationship between the contractor
and the | eased enpl oyee. See 8§ 725.493(a)(1)-(2). The
contractor may be held liable as a responsi bl e operator,
provided it is capable of assuming its liability for the paynent
of benefits, see 88 725.494(e), 725.495(a)(1), and the other
regul atory requirenents for that status are met. The DOL has

sinply put all coal extraction site operators and contractors
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provi ding | eased | abor on notice that, depending on the specific
facts present in a claim either may be held liable for a | eased
enpl oyee’ s bl ack lung benefits. There is nothing unreasonable
about these rules.

Plaintiffs claim§8 725.701 has no support in the record.
Section 725.701(e) creates a rebuttable presunption that any
pul nonary di sorder for which an entitled mner receives
treatnent is a disorder caused or aggravated by a mner’s
pneunoconi osis. The presunption codified in this rule
originally was created by the Fourth G rcuit in Doris Coal Co.
v. Dir., OWCP, 938 F.2d 492, 496-97 (4th Cr. 1991), and was
refined by subsequent case |law. See Gulf & Western Indus., 176
F.3d at 233; General Trucking Corp. v. Salyers, 175 F. 3d 322,
324 (4th Gr. 1999). The DOL was persuaded by the Fourth
Circuit’'s rationale. That rational, common-sense connecti on,
supports this permssible presunption. See Garvey, 190 F. 3d at
579 (uphol ding a presunption as “comon-sense”); Sec’y of Labor
v. Keystone Coal Mining Corp., 151 F.3d 1096, 1101 (D.C. G
1998) (presunption permssible if rational, even if not
supported by an evidentiary show ng).

The Court agrees with the DOL that the presunption makes
practical sense. As the DOL not ed,

[1]t receives 12,000 to 15,000 nedical bills per week,

nost of which are for relatively small anounts, $25.00

to $75.00. The Departnment must process these clains

in a cost effective and pronpt manner. The Depart nent

believes that it would be unreasonable to require

mners to prove that each treatnent expense is for
pneunoconi osi s when: (1) Each m ner has already proven
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that he is totally disabled by pneunbconi osis arising

out of coal mne enploynent; (2) the bills are for

treatnent of a pul nonary disorder; and (3) the bills

are generally for relatively small anounts.

64 Fed. Reg. 55004. The DOL’s conclusion that it would be nost
efficient to presune the relationship in all cases, subject to
rebuttal by the liable party, is not irrational.

Plaintiffs attach inportance to a report from a physician
who holds the view that patients with pneunoconi osis often have
cigarette-induced |lung disease or asthma. This testinony is
irrelevant to the clains of mners totally disabled by
pneunoconi osis who do not have cigarette-induced |ung di sease or
asthma. The DOL considered this evidence and decided to all ow
the enpl oyer to rebut the presunption with credi ble evidence in
t hose cases where the mner’s pul nonary treatnment was
necessitated by a condition other than his totally disabling
pneunoconi osis. This choice is rational.

Plaintiffs claim§8 718.205(c) is arbitrary and capri ci ous.
Section 718.205(c), the “hastening death” rule, states that
“[ p] neunoconiosis is a ‘substantially contributing cause’ of a
mner’'s death if it hastens the mner’s death.” §
718.205(c)(5). This rule reflects the DOL’ s | ongstandi ng
position on this issue which has been upheld by six courts of
appeals. See 65 Fed. Reg. 79949 (conpilation of cases). 1In
addition, the adm nistrative record supports this rule. See 65
Fed. Reg. 79950-51, 1 (f).

Plaintiffs claimthe rul emaking record | acks valid
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scientific support establishing a connection between a mner’s
death from nonrespiratory causes and pneunoconi osis. The DOL
addressed this position in the preanble to the final rules, in
addition to the nedical evidence cited by plaintiffs. See 65
Fed. Reg. 79950, ¥ (f)(i) (summarizing comments of Drs.
Bransconb, Bailey and Fino). The DOL found plaintiffs’ nedical
evi dence unpersuasi ve, because it concentrated on “clinical”
pneunoci niosis, as narrowy defined by the nedical comunity,
rather than the disease as it is broadly defined by the BLBA.
65 Fed. Reg. 79951, ¢ (f)(iii). Even plaintiffs’ evidence did
not conpletely rule out a nexus between pneunoconi osis and
nonrespiratory deaths. 1d. The DOL concl uded: “Even though
nonrespi ratory deat hs hastened by pneunoconi osis may occur
relatively infrequently, the survivor should neverthel ess be
gi ven the opportunity to prove that pneunoconiosis had a
tangi bl e i npact on the mner’s death in those instances.” Id.
This is a rational approach.

Plaintiffs claimthe DOL failed to adequately explain
revisions nmade to subsection (d) of 8§ 718.205. The DOL made two
changes to 8 718.205(d) fromthe prior regulation: (i) cross-
references to 88 718.307 and 718. 403 were del eted because both
of these rules were repealed; and (ii) cross-references to 88
725.412-725. 415 were changed to reflect renunbered and anended
regul ati ons governing evidentiary devel opnent. Throughout the
rul emaki ng proceedi ngs, the DOL identified 8 718.205 as one of

the regul ati ons for which changes were proposed and comrents
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invited. See 62 Fed. Reg. 3340; 64 Fed. Reg. 54970. The DOL
recei ved no coments concerning 8 718.205(d). See 64 Fed. Reg.
54980; 65 Fed. Reg. 79949-51. Thus, plaintiffs have wai ved any
challenge to the revisions to this subsection. Natural Res.
Def. Council, 25 F. 3d at 1073. Nonethel ess, no expl anation was
necessary because the DOL did not substantively change either
the neaning or the application of the rule. This rule is not
arbitrary or capricious.

Plaintiffs also claimthat the DOL's failure to revise
several of its rules was arbitrary and capricious. Plaintiffs
once again contend that the DOL should not receive the
substanti al deference customarily afforded to an agency because
the decision not to revise the rules was not made by the
i ncunbent adm nistration. This assertion is without nerit.

The degree of deference due a decision not to issue a rule
after conducting a rulemaking “while not ‘extrene,’” is ‘very
substantial.’” Consumer Fed’n v. Consumer Product Safety
Comm®™n, 990 F.2d 1298, 1305 (D.C. Cr. 1993). Were a plaintiff
chal | enges an agency’s decision not to engage in rul emaking in
response to a petition to anend an existing rule, the deference
due the agency is even greater. See, e.g., ITT World
Communications, Inc. v. FCC, 699 F.2d 1219, 1245-46 (D.C. Cr
1983), rev’'d on other grounds, 466 U S. 463 (1994) (“It is only
in the rarest and nost conpelling of circunstances that this
court has acted to overturn an agency judgnment not to institute
rul emaking.”).
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Plaintiffs claimthe DOL’s decision not to renove the term
“anthracosis” fromthe regulatory definition of clinical
pneunoconi osis, 8 718.201(a)(1), was arbitrary and capri ci ous.
Plaintiffs argue that “anthracosis,” as understood in the
medi cal community, nmeans nerely black or brown pignentation of
the lung, not a disease process appropriately included within
the definition of pneunoconiosis. However, this concern was
addressed by the DOL when it revised 8 718.202(a)(2) (governing
proof of pneunobconi osis by pathol ogy evidence) to explicitly
provide that “[a] finding in an autopsy or biopsy of anthracotic
pignentation ... shall not be sufficient, by itself, to
establish the existence of pneunpbconiosis.” 8 718.202(a)(2).
Pursuant to this revision, a party opposing entitlenent need
only ask a physician to describe what he or she sees on
exam nation of the lung tissue; if the description shows
pi gnentati on al one, that evidence is insufficient to neet the
regul atory requirenents for proving pneunoconi 0Sis.

Accordingly, the DOL did not act irrationally in refusing to
strike the term*®“anthracosis” from§ 718.201. Cf. Nat’l Mining
Ass"n v. MSHA, 116 F.3d 520, 549 (D.C. Cr. 1997) (quoting
Personal Watercraft Indus. Ass®"n v. Dep"t of Commerce, 48 F. 3d
540, 544 (D.C. Gr. 1995)) (requlations “*are not arbitrary just
because they fail to regulate everything that coul d be thought
to pose any sort of problem’”)

Plaintiffs claimthe DOL’s decision not to revise 8§

718.202(a)(2) so as to adopt the “Kleinerman criteria” for
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invoking the irrebuttable presunption of total disability under
8§ 718.304, was arbitrary and capricious. Revised section

718. 202(a)(2) provides that a finding of pneunoconi osis may be
based on “[a] biopsy or autopsy conducted and reported in
conpliance with § 718. 106 [which sets quality standards for

pat hol ogy reports]” but that “[a] finding in an autopsy or

bi opsy of anthracotic pignentation ... shall not be sufficient,
by itself, to establish the existence of pneunpbconiosis.” 8§
718.202(a)(2). However, biopsy or autopsy evidence
denonstrating that the mner suffers or suffered from an
advanced form of pneunoconiosis (“conplicated” pneunoconi osis)
may be sufficient to invoke an irrebutable presunption that the
mner is totally disabled or died due to pneunoconiosis. See 30
US C 8 911(c)(3), as inplenented by 8§ 718. 304.

During rul emaki ng, the DOL recei ved several conments urging
it to adopt the standards for diagnosing “conplicated”
pneunoconi osi s by autopsy or biopsy generated by the Col |l ege of
Aneri can Pat hol ogi sts as set forth in Kleinerman et al,
Pathology Standards for Coal Workers” Pneumoconiosis, Archives
of Pat hol ogy and Laboratory Medicine (July 1979). Those
standards require the presence of at |east a two-centineter
lesion in the lung for a diagnosis of conplicated pneunoconi osis
to be made. The DOL declined to adopt a specific |esion size
standard. The record | acked evidence of a consensus within the
medi cal community on a particular standard or that the

Kl ei nerman article reflects a universal or prevailing standard.
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O her coments received by the DOL refuted the existence of a
consensus. See 65 Fed. Reg. 79936. Even the Kleinerman article
acknow edges that consensus anong the nedical community is

| acki ng. See Pathology Standards for Coal Workers~
Pneumoconiosis (acknow edgi ng that the two-centineter standard
it chose was an “arbitrary” one and that other experts in the
medi cal community have elected to use one-centineter or three-
centinmeter standards). The DOL’s decision not to adopt the

Kl ei nerman standard for eval uating pathol ogy evi dence was
neither arbitrary nor capricious.

Plaintiffs claimthe DOL's decision not to revise the
criteria for disability for older mners was arbitrary and
capricious. The pulnonary function tables (contained in
Appendix B to 20 CF. R Part 718) provide standards for persons
over age 72. Under 8§ 718.204(b)(2)(i), a mner can establish
the existence of a totally disabling respiratory or pul nonary
i npai rment by neans of a pul nonary function study, which is a
clinical test designed to neasure an individual’s breathing
capacity. A pulnonary function study is considered sufficient
to prove a mner is totally disabled if it shows that the anopunt
of air the mner can exhale neets or falls bel ow the val ues
specified in the pul monary function tables contained in Appendi x
Bto Part 718. See 8§ 718.204(b)(2)(i)(A-(0O.

During rul emaki ng, the DOL received sonme comments urging it
to liberalize the standards for disability. See (Adm n. Record

Doc. Nos. 00076, 00391). The DOL concluded that none of the
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comments provided sufficient medical evidence to support any of
t he proposed changes. See 65 Fed. Reg. 79953, § (c). The DO’ s
deci sion not to anend the pul nonary function tables was
reasonabl e.

Plaintiffs claimthat the rul emaking record contains
uncontradi cted nmedi cal evidence linking the effects of aging
(rather than occupational respiratory disease) to di m nishing
pul monary function capacity is unavailing. The evidence
plaintiffs cite provides no basis for their contention that the
pul monary function tables | ack standards past the age of 71
See (Adm n. Record Doc. No. 00195). While this evidence
supports the general idea that a correlation exists between
aging and deteriorating pul nonary function status, the
statistical data cited goes no further than age 65. Id.

Plaintiffs claimthat the DOL's decision not to revise the
fee-shifting provisions 88 725.365-725.367 in the manner
plaintiffs desire was arbitrary and capricious. The DO’ s
refusal to engage in rulemaking with respect to 88 725. 365-

725. 367 was reasonabl e given the magni tude of issues it was
already attenpting to address, and the fact that the issues
rai sed by plaintiffs can be resol ved t hrough adjudi cation as 88

725. 365-725. 367 are appli ed.

IV. Count VI: 5 U.S.C. § 559
Plaintiffs claimthat a nunber of the revised regul ations

treat claimants and enployers unequally in violation of the APA
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5 US C 8559. Plaintiffs argue that the revised rules permt
claimants to submt nore evidence than defendants, only screen
nonconform ng proof submtted on behalf of the claimnts for
conpliance with the DOL’s quality control criteria, and mandate
that proof submtted by claimants is entitled to enhanced

wei ght .

However, as defendants point out, 5 U S.C. 8§ 559 does not
apply to black Iung adjudications except to the extent that it
is expressly incorporated into the BLBA. 30 U S.C. 8§ 956. The
only adjudicatory sections of the APA that are incorporated by
reference into the BLBA — via 30 U S.C § 932(a) and 33 U S.C. 8§
919(d) — are 5 U.S.C. 88 554, 556-557. However, even if 5
US C 8 559 was incorporated, it would be inapplicable to the
extent that it is inconsistent wwth regul ations pronul gated by
the DOL. See 30 U. S.C. § 932(a). Thus, there is no basis for

striking dowmn any regul ation on “equal treatnent” grounds.

V. Count VII: Inadequacy of the Rulemaking Record

Plaintiffs chall enge the adequacy of the DOL's rul emaki ng
proceedi ng because, plaintiffs allege, the DOL failed to submt
the entire record for public corment. Mre specifically,
plaintiffs conplain that the consultants hired by the DOL relied
on studies that were not part of the public record.

Def endants assert that the conpl ai ned-of reports (Admn

Record Doc. Nos. 01017, 01019, 01025, 01026) were prepared by
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two physicians to assist the DOL in evaluating nmedical issues
related to the proposed rules. One report (Adm n. Record Doc.
No. 01016) was prepared by an econom st to assist the DOL in
preparing the small business inpact analysis that it was
required to publish with the final regulations pursuant to the
Regul atory Flexibility Act, 5 U S.C. 88 601-609. Defendants
argue that the use of expert consultant reports |like these does
not violate the rul emaki ng procedural requirenents of either the
APA or the Regulatory Flexibility Act.

The procedural requirenents for the pronul gation of
regul ati ons under the APA are clear.® An agency is first
required to publish in the Federal Register a “[g]eneral notice
of proposed rule making.” 5 U S.C. 8 553(b). It is then
required to “give interested persons an opportunity to
participate in the rule making through the subm ssion of witten
data, views, or argunments with or without an opportunity for
oral presentation.” 5 U S. C. 8§ 553(c). “After consideration of
the relevant matter presented,” the agency nust “incorporate in
the rul es adopted a conci se general statenent of their basis and
purpose.” Id. Evidentiary-type hearings are not required for
i nformal rul emaki ng. Vermont Yankee Nuclear Power Corp. v.
Natural Resources Defense Council, 435 U S. 519, 543-48, 98 S.
Ct. 1197, 55 L. Ed.2d 460 (1978).

It is well settled that “in the informal rul emaki ng cont ext

°The procedural rul emaking requirenents of the APA are
incorporated in the BLBA by 30 U.S.C. 8§ 936(a).
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private technical consultants may assi st the agency in anal yzing
record data wi thout running afoul” of the APA s procedural
requi renents. Nat’l Small Shipments Traffic Conference, Inc. v.
ICC, 725 F.2d 1442, 1449 (D.C. Cr. 1984). *“Because such
consul tants operate as the functional equival ent of regular
staff, they constitute agency insiders” and therefore “no
i nproper contact between adm nistrative personnel and outside
parties ever arises.” Id.

I n United Steelworkers of America v. Marshall, 647 F.2d
1189 (D.C. Cir. 1980), the D.C. Crcuit rejected an objection to
the use of consultants’ reports simlar to the one urged by
plaintiffs here. 1In that case, the plaintiff conplained that,
“[a]fter closing the record,” the DOL “sought help from outside
consultants in reviewing the record and preparing the Preanble”
for new workpl ace-safety regulations. 1d. at 1217. The court
held that the plaintiff could not show that it had been
“prejudi ced” by not having an opportunity to conment on the
reports, because the plaintiff failed to establish that (a) the
consultants’ reports contained “any hard data or new | egal
argunent s” which had not previously been nade avail abl e for
coment in the notice of proposed rul emaking, and (b) the DOL
had “denonstrably relied” on this newinformation “in setting
the standard” to which the plaintiff objected. Id. at 1218.
“[ T] he communi cations between the agency and the consultants
were sinply part of the deliberative process of draw ng

conclusions fromthe public record.” 1d.
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The sanme is true here. The DOL prepared a list of the
medi cal and scientific docunents contained in the rul emaki ng
record for its consultants to consider, noting “[o]ur response
to cooments submtted by parties is [imted to these docunents
or docunments. . . referenced in these docunents.” (Adm n.
Record Doc. No. 01065). The DOL admts that two reports discuss
scientific studies that were not cited or referenced in the rule
maki ng record. See, e.g., (Adm n. Record Doc. Nos. 01017 and
01019). However, those studies were cunulative in nature, and
confirm other studies that were disclosed for public comment, 62
Fed. Reg. 3343-44, 64 Fed. Reg. 54978-79. In the preanble to
the final regulations, the DOL relied only on studies disclosed
in the rulemaking record. 65 Fed. Reg. 79942-43. Plaintiffs
were not prejudiced in the manner required by this Crcuit to
mai ntain a challenge to the use of non-public consultants’
reports. United Steelworkers, 647 F.2d at 1218.

| nformal rul emaki ng “does not contenplate a cl osed record”
and “the governnment is entitled to rely on information not
exposed to comment so long as it is supplenmentary.” Nat’l
Mining Ass"n v. Babbitt, 172 F. 3d 906, 912 n.1 (D.C. Gr. 1999).
See also Air Transport Ass"n v. FAA, 169 F.3d 1, 7 (D.C. G
1999); Solite Corp. v. EPA, 952 F.2d 473, 485 (D.C. Cr. 1991);
Building Indus. of Superior California v. Babbitt, 979 F. Supp.
893, 902-03 (D.D.C. 1997). Here, the DOL did not change its
position fromthe notice of proposed rul emaking to the final

rul emaki ng based exclusively on evidence consi dered by the
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agency that was not offered for public coment. Ailr Transport
Ass’n, 169 F.3d at 7.

Plaintiffs also claimthe DO.’s use of a report by a
consul ting econom st violated the rul emaki ng requirenents of the
Regul atory Flexibility Act. However, any use of consultants
that is perm ssible under the APA is equally perm ssi bl e under

the Regulatory Flexibility Act.

VI. Count VIII: Due Process Challenge

Plaintiffs chall enge several of the revised regulations on
due process grounds. Plaintiffs argue that the rules violate
due process because, as plaintiffs assert, they (1) elimnate
finality through the irrebuttable presunption of changed
conditions in 8§ 725.309; (2) deprive the m ne operators of fair
hearing rights; and (3) retroactively apply new nedical criteria
upsetting the contractual expectations of m ne operators and
their insurers without a rational basis for doing so.

A facial challenge to the constitutionality of a statute
under the due process clause “is, of course, the nost difficult
chal | enge to nount successfully, since the chall enger nust
establish that no set of circunstances exi sts under which” the
chal I enged provision “would be valid.” United States v.
Salerno, 481 U. S. 739, 745, 107 S. C. 2095, 95 L. Ed.2d 697
(1987). “The fact that [the regul ations] m ght operate
unconstitutionally under sone conceivabl e set of circunstances

is insufficient to render [them wholly invalid.” Rust, 500
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U S at 183 (quoting Salerno, 481 U S. at 745). In the instant
case, plaintiffs fail to establish that the regul ati ons woul d
fail to operate constitutionally in any adjudication of black

| ung benefits.

Plaintiffs argunment that 8§ 725.309 inproperly upsets the
finality of previously adjudicated black lung clains is
meritless. This rule nerely permts a claimant to assert a new
claimfor black lung benefits on the basis of a change in a
“condition of entitlenent,” such as a subsequent deterioration
in the health of a mner due to black |Iung di sease. Common | aw
notions of claimpreclusion do not bar subsequent clains based
on changed conditions because the clains are not the sane.
Peabody Coal Co. v. Spese, 117 F.3d 1001, 1007-1008 (7th Cr
1997); Lovilia Coal Co. v. Harvey, 109 F.3d at 450 (8th Cr
1997); Wyoming Fuel Co. v. Dir., OWCP, 90 F.3d 1502, 1510 (10th
Cr. 1996); Lisa Lee Mines v. Dir., OWCP; 86 F.3d 1358, 1362
(4th Cr. 1996); LaBelle Processing Co., 72 F.3d at 314 (3rd
Cr. 1995); Sharondale Corp. v. Ross, 42 F.3d 993, 998 (6th Cr
1994) .

Plaintiffs argunment that sonme of the regulations Iimting
evidentiary subm ssions violate due process because “they give
the i npression of having been created by an old fashi oned
totalitarian state to give the illusion that citizens have a
right to be heard,” is also wthout nerit. These regulations do
not deprive mne operators of a nmeaningful opportunity to be

hear d.
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Finally, plaintiffs’ argunment that retroactive application
of the rules denies the mne operators due process is wthout

merit because the rules are not inperm ssively retroactive.

CONCLUSION

For the foregoing reasons, it is hereby

ORDERED that plaintiffs’ Mtion for Summary Judgnent is
DENIED. It is

FURTHER ORDERED t hat defendants’ Mdtion to Dismss is
DENIED. It is

FURTHER ORDERED t hat defendants’ Mdtion for Sumrary
Judgnent is GRANTED. It is

FURTHER ORDERED that intervenors’ Mtion for Summary
Judgnent is GRANTED. It is

FURTHER ORDERED that the Prelimnary Injunction O der
i ssued by the Court on February 9, 2001 is dissolved. It is

FURTHER ORDERED t hat defendants’ and intervenors’ Mtion to
Strike Plaintiffs’ Affidavits is GRANTED. The Court w Il not
consi der evidence outside the admnistrative record. It is

FURTHER ORDERED that plaintiffs’ Mtion to Vacate and
Remand is DENIED. It is

FURTHER ORDERED that, in light of plaintiffs’ voluntary
di sm ssal of certain clains, the Coal Mne Conpensation Rating
Bureau of Pennsylvania s Mtion to Appear as Amcus Curiae is

DENIED.
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IT 1S SO ORDERED.
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United States District Judge
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